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Current Western Drought
Conditions
According to the U.S. Drought
Monitor, due to the onset of the West’s
“dry season”, changes to the region’s
drought depiction during the summer
months are usually minor, if any.
However, protracted short-term dryness — despite generally cooler-thannormal weather — has been noted
along the northern Pacific Coast.
These more northerly coastal ranges
typically receive some precipitation
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Western U.S. Drought Update (Continued from Pg. 1)
during the latter half of spring, from northwestern California
to the Puget Sound.
Hot, dry conditions caused drought conditions to intensify locally in parts of the Northern Plains. Showers and below
normal temperatures were noted over northern-most portions
of this region. Areas hardest hit by the heat and dryness extend from northeastern Wyoming into western South Dakota, with some abnormal dryness extending into North Dakota. Satellite-derived vegetation health data as well as reports
from the field indicated conditions are deteriorating quickly
for crops and pastures, and this region will need rain soon to
prevent these areas from slipping into “Extreme Drought”.
Although the Central and Southern Plains region is mostly drought free, excessive heat (100°F or greater) coupled
with pronounced short-term dryness has hit parts of central
and eastern Oklahoma as well as southeastern Kansas. Similar conditions exist in south-central Nebraska, while northwestern Nebraska is experiencing excessive heat and pronounced short-term dryness.

Texas remained free of drought following a much-wetter
-than-normal May. Recent heat and short-term dryness have
raised concerns over the potential for a return to short-term
drought, though reservoirs and moisture supplies remain
overall favorable.
“The drought-related problems our members face vary
by state or region, topography, climate, soil conditions, hydrology, and crop”, said Dan Keppen, Alliance Executive
Director. “We believe that drought solutions, while varied
by location, are also characterized by certain common elements, including creativity, flexibility and balance.”
Western Wildfires and Forest Health
Four consecutive years of severe drought in California, a
dramatic rise in bark beetle infestation and warmer temperatures are leading to historic levels of tree die-off.
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Drought Impacts to Forests (Continued from Pg. 2)
our forests,” said Secretary Vilsack.
"While the fire risk is currently the most extreme in CaliLast year fire management alone consumed 56 percent of
fornia because of the tree mortality, forests across the counthe Forest Service's budget.
try are at risk of wildfire and urgently need restoration reThe U.S. House last year passed H.R. 2647: the Resilient
quiring a massive effort to remove this tinder and improve
Federal Forests Act of 2015. This bipartisan legislation would
their health,” said U.S. Agriculture Secretary Tom Vilsack.
improve federal forest management practices by restoring
Many forests in the West – which are primarily owned
fundamental land manageand managed by the
ment capabilities to the
federal Bureau of Land
U.S. Forest Service, such
Management and U.S.
as routine thinning practicForest Service - are
es to improve forest health
overgrown and susceptiand reduce wildfire
ble to catastrophic wildthreats. The bill also imfire. Fires burns trees
plements a fiscally responand kill livestock in the
sible mechanism to treat
catastrophic wildfires eqimmediate burn area,
uitably with other federaland the resulting burns
ly-recognized natural dishave longer-term imasters. The Alliance forpacts that damage soils,
mally supported H.R. 2647
contaminate waters and
one year ago, and joined
eliminate grass supplies
other Western water orfor livestock.
ganizations in a letter of
support that was circulated
Watershed health is
to key Western leaders in
critical to Family Farm
the House.
Alliance members, who
Montana Governor Steve Bullock, the new Chairman of the Western In Jackson Hole
range from large irrigaGovernors Association, outlines his forest and rangeland initiative in (WYOMING) earlier this
tion districts to small
Jackson Hole (WYOMING) earlier this month. Photo Source: WGA month, Montana Governor
family farmers, all of
Steve Bullock, the incomwhom work together to
ing Chairman of the Western Governors Association, made
protect irrigation water supplies. Several conservation organforest and rangeland management the centerpiece of his upcoming Chairman’s Initiative.
izations also participate with the Alliance on innovative part"We’ve made great strides in Montana with our ‘Forests in
nerships addressing protection of natural resources.
Focus’ initiative. Other western states are trying different ap“The importance of protecting our collective watersheds
proaches, and I look forward to hearing about them from my
is vital for many values and resources,” said Mr. O’Toole.
colleagues and other stakeholders, and charting a course for
The U.S. Forest Service recently announced that it has
improving the health of our forests and public lands," said
identified an additional 26 million trees dead in California
Gov. Bullock. "This will not be an easy task, and will require
since October 2015. These trees are located in six counties
folks from all walks of life and all political leanings to be
across 760,000 acres in the southern Sierra Nevada region of
willing to engage in a productive dialogue."
the state, and are in addition to the 40 million trees that died
statewide from 2010 to October 2015, bringing the total to at
Federal Drought Funding Assistance
least 66 million dead trees.
The Senate Energy and Natural Resources Committee
The U.S. Departments of Interior and Agriculture earliearlier this month heard testimony on a draft proposal develer this month announced more than $47 million in investoped by Chairwoman Lisa Murkowski (R-AK) and ranking
ments to help water districts and producers on private workmember Maria Cantwell (D-WASHINGTON). This latest
ing lands better conserve water resources. The funds include
proposal would end the U.S. Forest Service's practice of
$15 million in USDA funds and $32.6 million from the Bufighting fires with money from unrelated programs by
reau of Reclamation for local projects to improve water and
providing a budget cap adjustment for when the cost of wildenergy efficiency and provide a “strengthened federal refires exceeds a 10-year rolling average. But critics argue the
sponse” to ongoing and potential drought across 13 states in
bill would not fix the real problems of rising costs of wildthe West.
fires and inadequate funding for forest health programs.
Reclamation Commissioner Estevan López and Agricul“Unfortunately, unless Congress acts now to address how ture Secretary Tom Vilsack announced the funding in Brightwe pay for firefighting, the Forest Service will not have the
on (COLORADO). Reclamation funding will support 76 local
resources necessary to address the forest die-off and restore
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Federal Drought Assistance (Continued from Pg. 3)
projects through the Department of the Interior’s
WaterSMART program. Funding from USDA’s Natural
Resource Conservation Service (NRCS) will support onfarm water delivery system improvements through the Environmental Quality Incentives Program (EQIP) in association with the Interior-funded projects.
“As drought continues across the west, our farmers and
ranchers are stepping up to the plate to partner with communities and strengthen efficiency to better conserve our water
supply," said U.S. Secretary of Agriculture Tom Vilsack.
“Water and energy efficiency are intricately linked,”
Commissioner López said. “One way we can achieve these
efficiencies is to bring federal resources to the table for local projects that focus on saving water. This program represents one more way we’re focusing resources on projects to
provide resiliency in the face of drought.”
Interior’s funding is made available through competitive
grant programs, which are part of the WaterSMART sustainable water initiative. The grants and selection process
are managed by Reclamation, which is the nation’s largest
wholesale water supplier, providing one in five western
farmers with irrigation water for 10 million acres of farmland and potable water to more than 31 million Americans
across 17 western states.
NRCS will work with producers in select WaterSMART
project areas to offer financial and technical assistance for
practices that increase on-farm efficiencies, such as improving irrigation systems.
This partnership is a priority action identified in President Obama’s Memorandum Building National Capabilities
for Long-Term Drought Resilience and accompanying the
Federal Drought Action Plan. These initiatives were rolled
out on March 22 at the White House Water Forum. Alliance
Executive Director Dan Keppen participated in the Water
Forum, and the Alliance’s case study report, “Western
Farmers and Ranchers as Problems Solvers” was included
in a White House press release.
“Many Family Farm Alliance members employ
WaterSMART grants and EQIP funds to address water
quantity and quality challenges,” said Mr. Keppen. “We
appreciate the improved coordination that the Administration is employing to make those programs work better.”
California Drought Funding
The Interior Department earlier in the month announced
more than $30 million in funding through the Bureau of
Reclamation’s Title XVI program for seven projects that
will provide clean water to California communities and
promote water and energy efficiency. Interior’s announcement preceded Deputy Secretary Michael Connor’s trip to
California, where he participated in meetings regarding
Bay-Delta water issues.
“With California in its fifth year of drought, these investments will build resilience for local communities struggling with limited water supplies – an effort that is more
important than ever as the dangers of drought escalate in the
face of climate change,” Deputy Secretary Connor said.
“Using the best available science and technology to im-

prove the growing disparity between water supplies and demand, this funding will help local water managers stretch
dwindling resources.”
The Bureau of Reclamation identifies and investigates
opportunities to reclaim and reuse wastewaters and naturally
impaired ground and surface water in western states and Hawaii. Title XVI funding is in place for the planning, design,
and construction of water recycling and reuse projects, on a
project-specific basis. The selected projects were mostly located in California urban areas.
Since 1992, $629 in Title XVI funding has been leveraged
with nonfederal funding to implement more than $3 billion in
water reuse improvements.
The Alliance’s position for the past decade has been that
Title XVI projects should not be supported with resources
shifted away from the maintenance and rehabilitation of Reclamation’s existing infrastructure. However, wastewater reclamation and reuse projects can augment existing urban water
supplies and thereby reduce pressure on agricultural and rural
supplies. Many of the current and potential recipients of Title XVI funds are entities that have the financial capacity to
fully fund the development of alternative water supplies without federal assistance.
While the new government funding in California was certainly appreciated by many urban interests, agricultural water
users were much more concerned with federal agency management of California’s water supply, following a winter
where the Sierra Nevada range had a near-average snowpack.
Warm spring weather has melted much of that snow earlier
than normal, and significant water shortages and land fallowing are occurring, particularly on the west side of the San
Joaquin Valley.
California Drought – Real and Regulatory
After four years of drought and two years of zero water
allocations for many farms and communities served by the
Central Valley Project (CVP), 2016 El Nino conditions created an opportunity for recovery for businesses and small communities on the brink of devastation.
Shasta Reservoir and Folsom Lake, the CVP’s two major
reservoirs in the Sacramento River watershed, both enjoy
above average storage, and there is sufficient water for the
Bureau of Reclamation to meet the commitment made earlier
this year to supply 100 percent water allocations to farmers in
the Sacramento Valley, the San Joaquin River Exchange Contractors, and wildlife refuges in the San Joaquin Valley.
However, the United States National Marine Fisheries
Service (NMFS) and Fish and Wildlife Service (FWS) are
now proposing new efforts to recover species, impacting CVP
operations and putting at risk Reclamation’s ability to deliver
water previously allocated.
Despite an abundance of water in Shasta Reservoir,
NMFS is considering a temperature control plan that would
permit releases of only 8,000 cubic feet per second (cfs) of

Continued on Page 5
Page 4

June 2016

Monthly Briefing

California Drought (Continued from Pg. 4)
water. This constraint, which is not required by any existing
regulation, would prevent farmers in the Sacramento Valley
from diverting water already promised by Reclamation and
would limit Reclamation’s ability to export water to meet
its commitment to the Exchange Contractors, senior water
rights holders in the
San Joaquin Valley.
The new restriction
proposed by NMFS
would also make it
unlikely that Reclamation could supply the
meager 5 percent allocation made for southof-Delta agricultural
water service contractors.
“These consequences are unacceptable,” said Jason Peltier, general manager of
the San Luis and Delta
-Mendota Water Authority.
While NMFS is
proposing water be
Lake Shasta filling, March 30, 2016.
held in in Shasta
through the summer
and fall, FWS is requesting additional outflow during the
summer for the purpose of increasing habitat for Delta
smelt. This request is outside of the requirements of the
2008 Biological Opinion, and FWS has not conducted the
required statutory analysis or identify any statutory authority under which the request is made. Further, the outflow
request was made without adequate, scientific support or
environmental review.
“These two requests are incompatible,” said Jeff Sutton,
general manager of the Tehama-Colusa Canal Authority.
“NMFS and USFWS have conflicting directives that are
driving water management on the Sacramento River towards an absolute train wreck.”
Sixteen members of the California House delegation
earlier this month sent a letter to U.S. Department of Interior Secretary Sally Jewell and U.S. Department of Commerce Secretary Penny Pritzker regarding the proposed
agency actions.
“These requests are unprecedented and the impacts,
intended or not, will be severe throughout California,” the
letter stated. “FWS and NMFS must start making operational decisions based on the best available science, decisions
that properly consider impacts on other endangered species
and communities in the Central Valley and are ultimately
consistent with the intended purpose of the Central Valley
and State Water Projects.”
The latest proposals by the federal fisheries agencies

occurs at a time when 72% of the water that flowed into the
Delta in the last two years went out to the ocean. This year a
little over 1 million acre-feet of water that was available to be
pumped and put into storage instead went to the ocean because of biological opinions developed for Delta smelt and
salmon, fish species
protected by the federal
Endangered Species Act
(ESA).
“The 5 percent water
supply farmers on the
Westside are getting
this year isn't because of
the drought,” said Mike
Wade, executive director of the California
Farm Water Alliance.
“It's because federal
bureaucrats decided to
hold on to it in case
they want to use it later
in the year for something else.”

Photo Source: NASA

Status and Outlook for
Federal Drought Legislation

Congress is considering several bills that would address
Western drought and water policies/laws, including several
California-specific issues. The bills, to one degree or another,
are currently moving on different three legislative tracks:
1) Appropriations legislation
2) Western drought/water policy legislation; and
3) Energy policy legislation
Three key pending drought/water policy bills are H.R.
2898, S. 2533 and S. 2902.
H.R. 2898 is the drought bill that passed the House in July
2015 and formed the basis of the House position in last year’s
failed negotiations with Senators Feinstein and Boxer. H.R.
2898 is opposed by the Administration and environmentalists,
Sen. Boxer and most House Democrats. Sen. Feinstein says
that it cannot pass the Senate with such opposition.
Introduced in February, S. 2533 is a newer version of the
drought bill (S. 1894) that Senators Feinstein and Boxer introduced last year and that formed the basis of the Senate position in last year’s drought negotiations. S. 2533 reflects some
progress made with the Administration during last year’s negotiations and the bill is supported by the Administration. It is
opposed by environmentalists and by some Senate Democrats
from other states. Sen. Boxer has no position on the bill as
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Federal Drought Legislation (Cont’d from Pg. 5)
Energy Bill as a Vehicle for Water Legislation?
Earlier this month, the House substantially
amended the Senate-passed version of energy
legislation (S. 2012), stripping out the Senate
provisions and inserting the House version of energy legislation (H.R. 8, passed last December)
and adding a natural resources title that includes
about three dozen House water, natural resources and public lands bills.
The Senate version of the energy bill also has
a large natural resources title that includes water
provisions on the Klamath and Yakima river basins, reservoir operational changes on Corps operated facilities for flood control, and Bureau of
Reclamation transparency issues, among others.
After passing the amended S. 2012, the
House immediately voted to request a
‘conference committee’ with the Senate to reconcile the two different versions of the energy
bill. However, Senate Democrats are objecting
to several of the natural resources bills added by
the House that have garnered veto threats from
the White House, including Rep. Valadao’s California drought legislation (H.R. 2898), and have
been blocking a Senate vote to go to conference.
Currently, House and Senate committee leaders are still talking about whether or not the Senate will vote to go to conference on the Senatepassed bill, S. 2012, and the House-passed
equivalent. The House has already named their
conferees.
At this point, the outlook is still uncertain for
further work on energy policy legislation. Some
staff on the Hill doubt that a bill will be completed
this year, while others say that if an energy bill is
enacted, it won’t be until the post-election lame
duck session - if there is one.
Editor’s note - portions of this article were derived
from information provided, and/or press releases issued
by USDA, the U.S. Interior Department, the office of Rep.
Jim Costa (D-CA), The Ferguson Group, U.S. Drought
Monitor and Western Governors Association.

yet. Some California House Democrats support it, others
oppose. House Republicans say it’s inadequate.
S. 2902, introduced on May 9, combines nine Senate and
House Western water bills aimed at streamlining regulatory
approval of water supply projects and watershed/forestry
management programs and facilitating water supply enhancement efforts.
It is not clear at this point which track will become the
path forward for California drought legislation, although it
seems unlikely that Western drought and/or water policy
legislation that includes California provisions will be enacted
this year as a stand-alone measure. It is more likely that
drought legislation will be attached to a larger bill, such as
appropriations or major energy policy legislation, or possibly
a public lands/natural resources package assembled later.
“In all cases, it seems likely, at this point at least, that
Congress won’t vote on drought / water policy legislation
until after the election during the lame duck session,” said
Mark Limbaugh, with Washington D.C.’s Ferguson Group.
“It’s also possible that Congress might not be able to enact a
larger Western drought/water policy bill, or smaller California -specific legislation, during this abbreviated election-year
session.”
Alliance Activities
Representatives from the Family Farm Alliance have
testified three times in the past year before the Senate Energy and Natural Resources (ENR) Committee on California
and Western drought matters. The Alliance also worked
closely with Western Growers Association and the California Farm Bureau Federation to develop drought legislation
support letters with over 130 Western agriculture and water
organizations that were transmitted to the Senate ENR Committee leadership. Earlier this month, the Alliance transmitted its response to Questions for the Record (QFRs) posed to
Dan Keppen by Members of the Senate Energy and Natural
Resources Committee following Mr. Keppen’s appearance
before a subcommittee hearing held on May 17.
As Congress reviews federal legislation dealing with
drought, the Alliance believes achieving genuine, lasting
solutions to drought and other water shortages also requires a
more productive and proactive federal partnership role in
Western water matters.
“This is a role that focuses on research and development
of new water supply and use technologies; and the full integration, coordination and maximum sustainable use of water
resources in partnership with Western states and local water
users,” said Mr. Keppen. “Such a role would require the
adoption of federal water resource policies that are driven
from the “ground up” – not from the “top down,” and that all
federal water resources planning and management efforts
acknowledge irrigated agriculture as an asset to our stillgrowing nation and the global economy.”
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Army Corps to Update Clean Water Act Nationwide Permits
The Army Corps of Engineers (Corps) has unveiled a
plan to update its five-year nationwide permits for projects
that disturb wetlands and other waterways that are currently
protected under the federal Clean Water Act. The proposal would update 50 "nationwide permits" for activities
that affect mining, farming, commercial development, and
oil and gas pipelines.
“These Nationwide Permits are important to many irrigation districts when building measuring devices, diversion
structures, and the like in navigable waters,” said Gary Sawyers, counsel to the Family Farm Alliance.
Nationwide permits, as opposed to individual permits, are
a type of general permit that provide communities and developers with a faster way of obtaining Corps approval for numerous activities, as long as the proposed disturbance of
regulated waters is within set minimal conditions under the
permit.
The current nationwide permits will expire on March 18,
2017. Some state water officials are concerned the 2017

spring construction season could be affected if the Corps
fails to reissue nationwide permits before that date. The
Corps is proposing two new nationwide permits to authorize
the removal of low-head dams and to build "living" shorelines, structures for erosion control that incorporate vegetation and the natural environment. The proposal calls for
changes to the permit for bank stabilization to facilitate the
use of vegetation to stop the erosion of coastlines and
riverbanks, in addition to using concrete bulkheads.
The Corps will accept comments for 60-days following
the proposal's publication in the Federal Register this week.
Shortly after the publication of this Federal Register document, each Corps District will publish a public notice to solicit comments on its proposed regional conditions for these
nationwide permits. Specifically, the Corps is seeking input
on how the Administration's new definition of "waters of the
United States" (WOTUS) under the Clean Water Act will
affect the permitting process. The WOTUS rule is currently
in the courts and has been stayed nationwide pending circuit
court developments (see related story, Page 9).

BOR to Update Water Conservation Field Services Programs
The Bureau of Reclamation is in the process of updating
the Water Conservation Field Services Program and has issued a temporary Reclamation Manual Release. The goal of this
Temporary Reclamation Manual Release
(TRMR) Directive and
Standard (D&S) is to
ensure consistency and
efficiency in the process the Bureau of Reclamation uses to carry
out financial assistance
as part of the Water
Conservation Field Services Program. This
TRMR provides that
financial assistance will
be available under the
WCFSP for water conservation planning, development of system
optimization reviews, designing water management improvements, and demonstration projects.
Beginning in fiscal year 2017, on the ground projects
(i.e., implementation projects) will no longer be funded
through WCFSP. Instead, those on the ground projects will
be funded through a new grant category under WaterSMART
Grants, which will provide a new dedicated source of funding. Reclamation anticipates making at least $2 million in
Federal funding available for this new grant category.

Over the next year, Reclamation will be working on a
permanent Water Conservation Field Services Program Directive and Standard,
which will include an
opportunity for public
review. In the meantime,
this TRMR is being issued to ensure that some
key program requirements are captured. In
addition, there will be an
opportunity for public
comment on the draft
framework for the new
category for
WaterSMART Grants
(tentatively scheduled for
August 2016).
The Temporary D&S for
the Water Conservation
Field Services Program is
now posted on the Reclamation Manual website: http://www.usbr.gov/recman/temporary_releases/
wtrtrmr-89.pdf
In addition, please note that the webpage for the Water
Conservation Field Services Program has been updated to
indicate that there are changes underway in the Program: http://www.usbr.gov/waterconservation/
“The Family Farm Alliance is reviewing the D&S, and I
encourage our members to do the same,” said Alliance Executive Director Dan Keppen.
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News from the Colorado River Basin
Predicted near-term Colorado River water supply scenaremployed that conserve water in way so that the need to idle
ios are dire enough that drought contingency planning has
agriculture production is either eliminated or very signifibeen initiated in the Colorado River Basin. These efforts
cantly reduced.
may seek to emphasize demand reduction as one of the primary tools to stave off critical water shortages. If dry condiTaking on Glen Canyon Dam Myth-Making
tions continue, diminishing reservoir levels in Lakes Powell
and Mead will
Last month, the
have extremely
New
York Times
negative conseran an opinion
quences for water
piece titled,
and power users
“Unplugging
the
throughout the
Colorado
River,”
watershed, includwith a subing urban areas
headline asking the
outside of the Baquestion “Could
sin that rely on
the end be near for
Colorado River
one of the West’s
trans-basin diverbiggest dams?”
sions.
The article was
Because of
authored by
these serious poProPublica and
tential ramificafocuses primarily
tions, Colorado
upon the Colorado
River is often in
River, making the
the news, and the
argument that the
Family Farm AlliGlen Canyon gates
ance is often enshould be opened
gaged in Basin
so that the water
policy matters.
Glen Canyon Dam on the Colorado River. Photo Source: USBR
can flow through,
emptying Lake
Ag Coalition Letter to the Obama Administration
Powell and filling Lake Mead.
The Colorado River Energy Distributors Association
The current drought in the Colorado River basin has high(CREDA) took on a few of the article’s more blatant inacculighted the need for modernizing aging irrigation infrastrucracies, including the suggestion that taxpayers are on the
ture to build resiliency and created an opportunity for innohook when replacement power must be purchased because
vative, proactive, collaborative approaches between governflows from Lake Powell – “that relative puddle,” the article
ment, producers, recreation, and conservation groups. Earlicalls it – are not sufficient to generate enough power.
er this month, a letter was transmitted to U.S. Interior DeThere are other mistakes in the New Y ork Times piece,
partment Secretary Jewell and Agriculture Secretary Tom
as well, including misrepresentation of Colorado River fishVilsack, encouraging swift action by their Departments in
eries before and after the dam, failure to emphasize the huge
developing a joint strategy to assist states and irrigated agribenefit of the stored water during drought years, and failing
culture producers in facilitating water projects on public and
to explain that the reason for the steady decline in Lake Powprivate land in the Colorado River basin as a part of the Presell levels is due to an extended drought, not because the dam
ident’s Long-Term Drought Resilience Plan.
isn’t working like it used to.
The Alliance joined a strong group of Western agriculturSenator John McCain (R-ARIZONA) personally sent a
al organizations as signatories to this letter.
letter supporting CREDA’s efforts to trying to clear up the
“Before we signed off on the letter, we insisted that lanrecent New York Times.
guage be included to urge that the federal government coop“It is disappointing that some special interest groups aperate with the states and irrigated agriculture producers, and
pear to be capitalizing on the drought crisis to rehash outdatthat all activities should be undertaken in full compliance
ed arguments for decommissioning the Glen Canyon Dam –
with existing environmental laws and the water laws of the
an effort that I strongly oppose,” wrote Sen. McCain.
affected states,” said Alliance President Patrick O’Toole,
“It is a critical component of the Bureau of Reclamation
who operates a ranch near the headwaters of the Colorado
and key to the Colorado River Compact and other water
River. “Our support for the federal government’s effort to
agreements between states, tribes and the federal government
conserve water in the Colorado River basin is contingent on
itself,” he continued. “ It cannot and will not simply be
keeping agriculture viable along the river”.
‘unplugged’.”
In that vein, the coalition letter asked that practices be
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Supreme Court, Circuits Rule on CWA Matters
istration has signaled it could revoke or amend the MOA, but
The Supreme Court late last month unanimously ruled in
notes that he believes JDs could be final even without it befavor of pre-enforcement reviews of the Environmental Procause “in many instances it will have a significant bearing on
tection Agency (EPA) and the U.S. Army Corps of Engiwhether the Clean Water Act comports with due process.”
neers’ (Corps) Clean Water Act (CWA) findings on whether
Kennedy further argued that, if the MOA is not binding,
particular waters are subject to permits and other protections
private property rights could be negatively impacted and “the
under the CWA. But the decision narrowly relies in part on
Act’s ominous reach would again be
a memorandum of agreement (MOA)
unchecked by the limited relief the Court
between the federal agencies on how
Alliance Involvement with WOTUS
allows today.”
to conduct jurisdictional determinations (JDs), an MOA that the White
The Obama administration's final
6th Circuit Sets Briefing Schedule for
House has already signaled it may
revise. Elsewhere, parties are prepar- WOTUS rule was published in the Fed- WOTUS Lawsuit
ing to address how litigation involv- eral Register one year ago. The proposed rule seeks to clarify which watering the Obama Administration’s
The U.S. Court of Appeals for the 6th
ways are overseen by the federal gov“Waters of the U.S.” rule will proCircuit has set a briefing schedule for
ernment. The current standard has long motions concerning the administrative
ceed through circuit courts.
been a source of confusion and the Su- record and for merits arguments
Supreme Court Decision
preme Court has had to weigh in twice. in Murray Energy, et al., v. EPA, et al.,
The Obama administration set out to
which consolidates a host of suits filed
Chief Justice John Roberts wrote clarify the issue in early 2014, releasing by industry groups, states and others over
a proposed rule that it said would make EPA's CWA jurisdiction rule over
in his decision in Army Corps of
Engineers v. Hawkes Co. that prop- clear the reach of federal oversight and “waters of the US” (WOTUS). A threeerty owners receiving a JD under the preserve long held exemptions for agri- judge panel set a deadline of July 8 for
culture. Since publication of the rule in
all motions on the administrative record
CWA that includes findings by the
subject to judicial review, with a July 22
agencies that there are jurisdictional the Federal Register, numerous lawsuits were filed challenging the regularesponse deadline and a July 29 deadline
waters on their property can challenge those findings in court immedi- tion, and several parties sought prelimi- for subsequent replies.
nary injunctions to delay implementaOn the merits briefing, the court set a
ately, rather than wait for a permitSept. 30 deadline for opening briefs to be
tion of the rule.
ting decision or an enforcement acfiled by the state, business, and association in order to proceed with a chaltion petitioners, and a Nov. 30 deadline
lenge. However, that conclusion is
The Family Farm Alliance dedicated
for opening briefs to be field by DOJ on
narrowed because it relies in part on significant time and resources in the
behalf of EPA and the Corps. Petitioners
the MOA between EPA and the
past three years towards addressing
and DOJ would have until Dec. 14 and
Corps that, Chief Justice Roberts
the proposed rule on which “Waters of
Jan. 20, 2017, respectively, to file reply
said, binds the agencies to follow a
the U.S.” are jurisdictional under the
briefs, with final briefs due before Feb.
JD's conclusions in enforcement acCWA. The Alliance shares many of the 17, 2017.
tions and other litigation for at least
views expressed by the states, agriculfive years after its publication. The
tural organizations and others in the
10th Circuit Sets Briefing Schedule
agencies' MOA means a “negative”
on District Court Dismissal
JD that finds no jurisdictional waters regulated community that, in many
ways, the final WOTUS rule expands
of WOTUS Suit
creates a binding “safe harbor” that
federal jurisdiction over most waters
ensures a property owner can fill in
under the CWA. Despite these conwetlands or discharge pollutants
The U.S. Court of Appeals for the
cerns, the Alliance in the past two years
without fear of federal CWA penal10th Circuit has set a briefing schedule
has also worked constructively with
ties, Roberts writes.
for an appeal filed by plaintiff state and
But even though the decision was EPA to ensure that, regardless of what business groups seeking to overturn a
unanimous, Justices Anthony Kenne- happens with the various court proU.S. District Court for the Northern Disceedings, assurances will remain that
dy, Elena Kagan and Ruth Bader
trict of Oklahoma-Tulsa ruling dismissGinsburg all filed concurrences that allow for construction and maintenance ing the groups' challenges to EPA's
show disagreement on whether they of irrigation ditches and the mainteWOTUS jurisdiction rule for lack of junance of drainage ditches consistent
would have allowed review of JDs
risdiction. The 10th Circuit court set a
with the CWA.
without the MOA. This means that
July 1 deadline for plaintiffs to file openif EPA and the Corps amend their
ing briefs, but a date for response briefs
MOA, it could leave the law again unclear on whether the
has not yet been set. The Oklahoma district court was the
findings can be challenged.
first of a handful of district courts to dismiss their WOTUS
Similarly, Kennedy, joined by Justices Samuel Alito and
rule challenges following the 6th Circuit's jurisdictional deciClarence Thomas, acknowledges that the Obama Adminsion to hear a consolidated suit over the rule.
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Draft EPA Flow Report Raises “Grave Concerns”
The Family Farm Alliance earlier this month expressed
"grave concerns" and questioned the practical applicability
of a recent draft streamflow report prepared by federal agencies. The Alliance transmitted a detailed formal comment
letter to the U.S. Environmental Protection Agency (EPA)
and the United States Geological Survey (USGS), who earlier this year released Draft Technical Report: Protecting
Aquatic Life from Effects of Hydrologic Alteration.
The draft report describes the relationship between hydrologic condition and water quality, and gives examples of
what states have done to address flow concerns using current
Clean Water Act (CWA) authorities. It emphasizes that alterations to the natural flow regime can contribute to the
degradation of biological communities and can prevent water bodies from supporting aquatic life designated uses defined by state water quality standards.
"We have very serious concerns about the draft report’s
constructive applicability, especially in the Western United
States," said Alliance Executive Director Dan Keppen.
"While our comment letter acknowledges that there are some
positive aspects of the draft report, our concerns far outweigh those supportive observations."
Key concerns were identified in the Alliance's formal
comment letter, which found that the draft report:
•

Fails to acknowledge that well-settled legislative and
judicial authority has long recognized state and local
government control over land and water use and development;

•

Is built upon the “natural flow regime” philosophy and
presents a false impression that this term is linked in the
Clean Water Act to the chemical, physical and biological integrity of the Nation’s waters;

•

Applies an outsized and sometimes unrealistic bias in its
treatment of human activities, especially those involving
agriculture and dam construction; and

•

Ignores or downplays naturally-occurring circumstances
that can increase the duration and frequency of high
flows or contribute to frequent low-flow conditions.
Instead, the report emphasizes that human activities are
the primary reason why flow characteristics are changing throughout the United States;

The Alliance is concerned that the combination of these
concerns and the agencies’ advocacy of legal strategies in
the draft report could embolden some regulators and special
interest groups to seek flow requirements on water projects

even if doing so has no support in federal or state law.
"Our members believe the draft report relies heavily on
concepts, rather than real science," said Mr. Keppen. "This,
coupled with an apparent lack of consultation with the Western agricultural community during the draft report’s preparation, translates into a document that has limited, if not flawed
applicability."
Many other Western water organizations were also critical
of the draft report. The Northern California Water Association, California State Water Contractors, National Water Resources Association, Wyoming Association of Conservation
Districts and the Federal Water Quality Coalition were just a
few who raised concerns. Several organizations incorporated
the Alliance’s comment letter by reference into their own letters, including the Irrigation & Electrical Districts’ Association of Arizona and the California Farm Bureau Federation
(CFBF).
“The joint USEPA-USGS draft report pushes the idea that
restoring natural flow regimes is an effective way to protect
aquatic species,” said Justin Fredrickson, Environmental Policy Analyst for CFBF. “In our comments, we also join in the
Family Farm Alliance letter on the same subject.”
The Alliance's comment letter and supporting figures can
be downloaded at: www.familyfarmalliance.org.

“The joint USEPA-USGS draft report pushes the idea that restoring natural flow regimes is an effective way
to protect aquatic species. Our comments focus on the reasons a pure natural-flow-regime approach is not usually feasible in California or much of the American West. In our comments, we also join in the Family Farm
Alliance letter on the same subject.”
Justin Fredrickson, Environmental Policy Analyst for California Farm Bureau Federation
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A B i g T h a n k Yo u t o O u r N e w a n d S u p p o r t i n g M e mb e r s !
APRIL—MAY 2016
CHAMPION ($5,000 and Greater)
Central California Irrigation District
Imperial Irrigation District (CALIFORNIA)
San Luis Water District (CALIFORNIA)
Southwestern Water Conservation District (COLORADO)
Water District #1 (IDAHO)
ADVOCATE ($1,000 -$4,999)
Association of California Water Agencies
Bruce Allbright Family Trust (CA)
Agri-Valley Irrigation, Inc. (CA)
Bowles Farming Company, Inc. (CA)
Buckeye Water Conservation and Drainage District (AZ)
Garrison Diversion (ND)
Houston Engineering, Inc. (ND)
Klamath Basin Improvement District (OR)
Maricopa Water District (AZ)
Paloma Irrigation and Drainage District (AZ)
Pine River Irrigation District (CO)
Roosevelt Irrigation District (AZ)
San Luis Canal Company (CA)
Solano Irrigation District (CA)
South Valley Water Association (CA)
Tehama-Colusa Canal Authority (CA)
Tulare Lake Basin Water Storage District (CA)
Twin Falls Canal Company (ID)

Continued on Page 12
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A B i g T h a n k Yo u t o O u r N e w a n d S u p p o r t i n g M e mb e r s !
APRIL—MAY 2016 (Continued from Page 11)
DEFENDER ($500-$999)
Ainsworth Irrigation District (NE) Animas-La Plata Water Conservancy District (CO)
Bengard Ranch, Inc. (CA) CALCOT, Ltd (CA)
Central District Water Users Association (NE)
H-Four Farms (AZ)
Fresno Equipment (CA) Gering-Fort Laramie Irrigation District (NE)
Glide Water District (CA)
Heart Mountain Irrigation District (WY)
Law Offices of Steven L Hernandez (NM)
Kanawa Water District (CA)
Kansas-Bostwick Irrigation District
MBK Engineers (CA)
New Magma Irrigation District (AZ)
North Side Canal Company (ID)
North Unit Irrigation District (OR)
Owyhee Irrigation District (OR)
PacificComm LLC (WA)
Provident Irrigation District (CA)
David Salopek Farms, Ltd (NM)
Stotz Equipment (AZ)
Truckee-Carson Irrigation District (NV)
Twin Loups Irrigation District (NE) West Extension Irrigation District (OR)
PARTNER ($250-$499)
Applegate Group (CO) J.G. Boswell Company (CA) Davis and Weber Counties Canal Co (UT)
Del Puerto Water District (CA) Durham Pump Inc. (CA) Emprasas Del Bosque (CA)
Farmers Irrigation District (NE) Harlan Family Foundation (CA) Irrigation Association (VA)
Mick and Leslie James (AZ) Kirwin-Webster Irrigation District (KS) L&W LLC (WA)
Joe Mahaffey (CO) Mancos Water Conservancy District (CO) Milner Irrigation District (ID)
North Platte Valley Irrigators Association (NE)
Princeton-Codora-Glenn Irrigation District (CA)
Paul R Orme (AZ) Schroeder Law Offices (OR) Strawberry Water Users (UT)
Thomason Tractor Co. (CA) Trinchera Water Conservancy District (CO)
SUPPORTER
Campbell Brothers Farms (CA) The Water Agency (CA)

DONOR SUPPORT
Make your tax-deductible gift to the Alliance today! Grassroots membership is vital to
our organization. Thank you in advance for your loyal support. If you would like further info, please contact Dan Keppen at dankeppen@charter.net, or visit our website:
www.familyfarmalliance.org.
Contributions can also be mailed directly to:
Family Farm Alliance
22895 S. Dickenson Avenue
Riverdale, CA 93656.

Protecting Water for Western Irrigated Agriculture
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