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STORIES INSIDE………

face.” 

Since the mission of the Family 
Farm Alliance is water-focused, the 
emphasis in his testimony similarly 
placed more attention on those regula-
tions that can impact water use for 

Western farmers and ranchers. 
However, he also demonstrated 
the conservation and open-space 
benefits provided by Western 
farms and ranches, and empha-
sized the unique opportunities to 
advance further voluntary, grass-
roots-driven conservation efforts 
in those areas.  
     Mr. O’Toole pointed to the 
Fish and Wildlife Service's Part-
ners for Fish and Wildlife pro-
gram, which helps private land-
owners protect wildlife habitat in 
Colorado, Wyoming and other 
states. 
     "The Partners program is suc-
cessful because it employs ex-
perts who are on the ground, 
working with landowners, in-
stead of crafting mandates via 
biological opinions from far-
removed government offices," 

Mr. O'Toole said. 
On the other hand, he said, imple-

mentation of federal environmental 
laws is often times driven by litigation 
that binds the hands of constructive 
agency wildlife managers.  

"There's two kinds of conservation 
going on in America: the hopefuls and 
the hatefuls," Mr. O'Toole said. 
“We've got to find a way to empower 
the hopefuls." 

A “Historic” Day for the Family Farm Alliance  

The Family Farm Alliance accom-
plished a rare feat earlier this month, 
when association representatives testi-
fied on three water-related policy matters 
before three separate congressional com-
mittees on Capitol Hill- in one day.  

“This is definitely a first for 
our organization,” said Family 
Farm Alliance President Patrick 
O’Toole, a cattle and sheep 
ranchers from Wyoming. “Our 
presence is a testament to the 
command the Family Farm Alli-
ance has of the relevant issues 
facing agriculture in the West.” 

 

Federal Regs Facing Western 
Farmers and Ranchers  

 

Mr. O’Toole appeared before 
the House Committee on Agri-
culture, Conservation and Forest-
ry Subcommittee on May 17. He 
was asked to provide the Alliance 
perspective on regulations facing 
farmers and ranchers and conser-
vation opportunities.  

Reps Testify Before Three Congressional Hearings... in One Day  

Continued on Page 3 

Protecting Water for Western Irrigated Agriculture  

Family Farm Alliance President Patrick O’Toole out-

lines the concerns Western farmers and ranchers have 

with federal regulations before a House of Representa-

tives subcommittee on May 17.   

Photo Source: House Committee on Agriculture 

“There are many critical issues that 
the Western family farmers and ranchers 
we represent are confronted with at this 
time,” said Mr. O’Toole. “At the top of 
the list is the daunting number of federal 
regulatory policy initiatives that we 
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Alliance Delivers ESA Rx to Western Governors  
The last of four Western Governors Association (WGA) 

Species Conservation and Endangered Species Act (ESA) 
Initiative workshops was held earlier this month in Honolulu, 
Hawaii, an indication that 
WGA’s continuing work 
on this important initiative 
of its chairman, Wyoming 
Governor Matt Mead is 
coming to a close. Family 
Farm Alliance President 
Patrick O’Toole directly 
participated in three earli-
er workshops conducted 
by WGA in the past six 
months, where he dis-
cussed the issue of the 
ESA at the "family level" 
and how it impacts family 
farms. He also focused 
attention on how federal 
agency management of the 
ESA-listed delta smelt in 
California has dealt a 
"tragic blow" to producers 
in California’s Central 
Valley.  

Now Mr. O’Toole and 
the Alliance are working 
with WGA to suggest ide-
as for additional case studies, best practices and topics for 

webinars. The Alliance earlier this month developed a de-
tailed response to a follow-up questionnaire prepared by 
WGA, intended to expand upon ideas generated during 

breakout sessions and panel 
discussions.  A copy of the 
2014 Alliance ESA white 
paper was also provided to 
WGA. 

     The Western Agriculture 
and Conservation Coalition 
– where the Family Farm 
Alliance is represented on 
the Steering Committee – 
also recently transmitted a 
set of ESA “common princi-
ples” to WGA.  

     “ESA policy develop-
ments in Washington, D.C. 
and real-life examples of 
ESA implementation in the 
West regarding imperiled 
smelt, salmon, and spotted 
frogs underscore the im-
portance of endeavors like 
the WGA Chairman’s Initi-
ative to find ways to make 
the 40-year old Act work 
better for species and rural 
Western communities,” said 

Alliance Executive Director Dan Keppen.  

Earlier this month, the Family Farm Alliance transmitted 
a formal comment to the Internal Revenue Service’s (IRS) 
proposal to change the definition of “political subdivision” 
for purposes of issuing tax-exempt municipal bonds.  The 
rule may affect irrigation districts, Joint Power Authorities 
(JPAs) and public pow-
er agencies. The Alli-
ance’s comments re-
quested clarifications 
that both irrigation dis-
tricts and JPAs meet all 
of the criteria set forth 
under the IRS’s new 
definition of 
“governmental control” 
contained within the 
proposed rule.   

 The Alliance repre-
sents many local irriga-
tion districts, power agencies and JPAs in the 17 Western 
states that are considered “political subdivisions” and are 
tasked with the responsibility of providing irrigation water to 

millions of acres of productive agricultural lands as well as 
raw water supplies to municipal and industrial users.  Such 
entities must at times utilize financing tools such as munici-
pal bonds to fund the construction of facility upgrades, ex-
traordinary maintenance and new water delivery infrastruc-

ture to accomplish 
these responsibilities 
in a changing world.  
     The Alliance’s 
letter requests that the 
IRS either withdraw 
the proposed rule or 
provide a clarification 
that both irrigation 
districts and JPAs 
meet all of the criteria 
set forth under the 
IRS’s new draft defi-
nition of 

“governmental control” contained within the February 23, 
2016 proposed rule regarding the “Definition of Political 
Subdivision” for purposes of tax-exempt bonds. 

Tax-Exempt Municipal Bond Concerns Raised with IRS 

A front loader moves an uprooted almond tree near Firebaugh, 

Calif in 2014. Almond farmer Barry Baker had 1,000 acres, 20 

percent, of his almond trees removed because he didn’t have ac-

cess to enough water to keep them watered. The U.S. Bureau of 

Reclamation in 2014 and 2015 did not provide some Central Val-

ley farmers with any water from the federally run system of res-

ervoirs, due in part to restrictions placed on the system to protect 

ESA-listed fish species.                      Photo Source: NBC News 

 

“We request that the IRS explicitly state, in its final rule, that 
both irrigation districts and JPAs meet the definition of 

“governmental control” and will be able to continue to utilize 
tax-exempt bonds. If our member districts and JPAs were to 
lose the ability to use tax-exempt bonds, it would significantly 
hinder their ability to finance infrastructure projects that are 

necessary for these entities to function.” 

 

May 23, 2016 Family Farm Alliance Letter to IRS 
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The Obama Administration’s National Ocean Policy 

 

Over the past seven years, a multitude of federal water 
resources actions and regulatory practices pose the risk of 
potentially undermining the economic foundations of rural 
communities in the arid West by making farming and ranch-
ing increasingly more difficult.  One of those actions is an 
executive order signed by President Obama in July 2010, to 
adopt implement a new National Ocean Policy. The policy 
sets forth yet another level of federal management and over-
sight intended to improve the way inland, ocean and coastal 
activities are managed. Unfortunately, this has the potential 
to impose negative impacts – intended or not - across a spec-
trum of sectors, including Western agricultural producers and 
irrigation organizations. 

This matter was the topic of an oversight hearing con-

ducted by the House Committee on Natural Resources, Sub-
committee on Water, Power and Oceans. Alliance Executive 
Director Dan Keppen (OREGON) was asked to represent 
Western producers at this hearing, which occurred at the 
same time Mr. O’Toole was testifying before another com-
mittee just down the hallway. Other witnesses included rep-
resentatives from Atlantic seaboard and Gulf of Mexico en-
ergy and fisheries organizations.  

The Family Farm Alliance has questions about the impli-
cations of the new ocean policy, as outlined in Mr. Keppen's 
written testimony. 

“We are uncertain how the Administration’s ocean policy 
will be implemented,” said Mr. Keppen. “What will the role 
of states and stakeholder user groups be? Have potential im-
pacts to the economy, the federal budget, and existing stat-
utes and regulatory processes been assessed? How will this 
complement or conflict with the authority of states? For 
these reasons, we are concerned that this policy could dra-

May 2016 

Three Hearings in One Day (Continued from Page 1) 
matically increase the role of federal agencies on inland riv-
ers and adjacent lands as they might pertain to the much larg-
er problem of ocean health.” 

 

California and Western Drought Legislation 

 

Mr. Keppen testified later in the day before the Senate 
Committee on Energy and Natural Resources, Subcommittee 
on Water and Power, which held an oversight hearing on five 
western water bills: 

 

• S. 2524 (Gardner) – Bolts Ditch Access and Use Act 

• S. 2533 (Feinstein) – California Long-Term Provisions 
for Water Supply and Short-Term Provisions for Emer-
gency Drought Relief Act 

• S. 2616 (Gardner) – A bill to modify certain cost-
sharing and revenue provisions relating to Arkansas Val-
ley Conduit, Colorado 

• S. 2902 (Flake) – The Western Water Supply and Plan-
ning Enhancement Act 

• S. 2907 (Reid) – To amend the Energy and Water De-
velopment and Related Agencies Appropriations Act, 
2015, to strike the termination date for funding for pilot 
projects to increase Colorado River System water in 
Lake Mead, and for other purposes 

 

Mr. Keppen was asked to testify on S. 2533, Senator 
Feinstein’s Western and California drought legislation. As 
the Alliance had previously testified before the full Commit-
tee, the May 17 testimony reiterated that the negative im-
pacts of today’s droughts and water shortages have reached 
“staggering levels” for Western farmers and ranchers, their 
families and the irrigated agricultural economy. Mr. Kep-
pen’s testimony was generally supportive of the approach 
taken by S. 2533. 

“Senator Feinstein’s bill provides for more flexible, effi-
cient, multi-purpose management of the Central Valley Pro-
ject and the Sacramento-San Joaquin River Delta, as well as 
longer term tools for future water development,” said Mr. 
Keppen. “This is also true of the House-passed H.R. 2898.”  

On balance, the Alliance believes that certain provisions 
in H.R. 2898, if enacted, would better assist producers in the 
Central Valley Project in dealing with Endangered Species 
Act (ESA) restrictions on water deliveries through improved 
management of species, water flows and habitat in the Delta.  

Senator Jeff Flake (R-ARIZONA) asked Mr. Keppen 
about the drought bills and their relative effectiveness in get-
ting additional water to farmers.  

“H.R. 2898 also would result in an improved regulatory 
landscape for Western irrigators for future water develop-
ment projects through its water supply permitting and Recla-
mation project streamlining provision,” said Mr. Keppen. 
“Overall, the introduction of S. 2533, the inclusion of some 
drought provisions in House Energy and Water Development 
appropriations legislation - and this hearing - give us reason 
to hope that comprehensive Western drought and water poli-

Continued on Page  4 

Family Farm Alliance Executive Director Dan Keppen 

testifies before a House Natural Resources subcommittee 

on the Obama Administration’s National Ocean Policy. 

Photo Source: House Committee on Natural Resources. 
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cy legislation can be enacted 
this year.”  

Senator Barrasso (R-

WYOMING) asked Mr. Keppen 
to provide an example of how 
environmental laws have been 
used as legal weapons to reallo-
cate existing water supplies 
away from traditional uses.  

Mr. Keppen pointed to the 
situations in the Klamath Basin 
of California and Oregon and 
the Central Valley Project in 
California, the latter of which 
has seen large amounts of water 
originally for irrigation purposes 
now being left to go out under 
the Golden Gate Bridge to bene-
fit the ESA-protected Delta 
Smelt and salmon.  

“When you look at how the 
fish population numbers are 
reacting to those actions the 
numbers are actually declining,” said Mr. Keppen. “The fo-
cus in Bay-Delta Management has been on export pumps 
that divert water out of the Delta to meet southern California 
needs and Central Valley irrigation needs. The focus is on 

these diversions, and yet, 
the fish species the agencies 
are intending to protect are 
not showing any signs of 
recovery whatsoever. 
That’s a prime example, 
because a lot of those deci-
sions that are moving the 
water from agriculture into 
the ocean are driven by 
litigation involving the 
ESA.” 

 

A Great Day for  
the Family Farm Alliance  
 

     Overall, May 17, 2016 
was a historic day for the 
Alliance. 
     “There are not too many 
organizations who can say 
they testified before three 
congressional committees 

in one day,” said Mr. O’Toole.   

 “Our engagement in all of these forums will contribute 
mightily to our future efforts to advocate for farmers and 
ranchers who irrigate in the Western U.S.”   

Alliance on Capitol Hill (Continued from Page 3) 

Senators Feinstein (D-CALIFORNIA) and McCain (R-

ARIZONA) testified on Western drought legislation at a May 

17 hearing of the Senate Energy and Natural Resources Wa-

ter and Power Subcommittee hearing.  

Source:  Senate Committee on Energy & Nat’l Resources  

California Needs Sites Reservoir 

As we approach the spring with varying hydrology 
throughout California, now is a good time to think about 
longer-term solutions that will help California during dry 
years. If Sites Reservoir were already online, the California 
Department of Water Resources has estimated that it would 
have already stored an additional 1 million acre-feet of water 
this year, or nearly 350 billion gallons. Last year, during one 
of the driest years ever, Sites would have captured 410,000 
acre-feet of precious water from two storm events. For con-
text, this amount of water would completely fill Folsom Res-
ervoir near Sacramento.   

Why does California need Sites Reservoir? California 
currently has 39 million people and a spectacular landscape 
supporting various other species–all of which depend upon a 
managed water system to help provide drinking water and 
other domestic uses, the most diverse and high quality food 
grown anywhere in the world, the cold water and habitat for 
fish, and habitat for birds along the Pacific Flyway. The last 
four dry years and a changing climate have reinforced that 
for all of these beneficial uses to thrive in California, we 
need robust surface water storage throughout California. One 
of the best opportunities to add value to our current water 
system is the proposed Sites Reservoir, an off-stream regu-
lating reservoir on the west side of the Sacramento Valley.   

 Article courtesy of:  
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 The days leading up to the Memorial Day recess were 
busy ones on Capitol Hill, as members of Congress put into 
play a variety of drought bills, using an array of possible 
legislative paths.   

“There are many things in play on Capitol Hill right 
now involving several pieces of legislation that the Alliance 
has supported or testified on,” said Mark Limbaugh, the 
Family Farm Alliance’s representative in Washington, D.C. 
“Actions are being taken now on Western and California 
drought legislation that could be further advanced in the 
lame duck session later this year.” 

A lame-duck session of Congress in the United States 
occurs whenever one Congress meets after its successor is 
elected, but before the successor's term begins. In the past, 
lame duck sessions occurring in the last year of a presiden-
tial administration term have been very productive in terms 
of legislative progress, but much depends on the outcome of 
the elections.  

There are several paths that Western and California 
drought legislation could take in the lame duck session, 
either via water appropriations bills, an independent drought 
package, or the energy bill. The Water Resources Develop-
ment Act (WRDA) –which traditionally authorizes Corps of 
Engineers projects, studies and policies – is also showing 
signs of movement in both chambers of Congress.   

 

The Drought Legislation Path 

 

The Senate is reviewing a bill proposed by Sen. Dianne 
Feinstein (D-CALIFORNIA) as part of a broad package of 
water bills for Western states. Senate Energy and Natural 
Resource (ENR) Committee Chairman Lisa Murkowski (R-

AK) and ranking member Sen. Maria Cantwell (D-

WASHINGTON) have stated their interest in moving a 
Western drought bill through their committee. 

Another drought bill, S 2902, authored by Senators 
Flake (ARIZONA), McCain (ARIZONA), Heller 
(NEVADA), Barrasso (WYOMING) and other Western 
Republicans, includes reservoir operations language for 
Lake Mead, operations language for Fontenelle Reservoir in 
Wyoming, and Senator Barrasso’s Reclamation transparen-
cy act. This package is essentially a compilation of several 
Republican bills that have come before the Senate in recent 
years, including the Water Rights Protection Act, which the 
Family Farm Alliance strongly supports.  

The House of Representatives in July 2015 passed HR 
2898, the “Western Water and American Food Security 
Act”, sponsored by Rep. David Valadao (R-

CALIFORNIA), which provides for more flexible, multi-
purpose drought water management in California’s Central 
Valley. It offers a path for water users in California and 
other Western states toward streamlining regulatory hurdles 
and encouraging the development of crucial new water stor-
age projects. And, it upholds and protects state-based water 
rights. 

Family Farm Alliance executive director Dan Keppen 
testified on these matters before the Senate ENR Committee 

Water and Power Subcommittee on May 17 (see related story, 
Page 1), where he urged Congress to reconcile the Feinstein 
and Valadao bills.  

"Two separate bills are of absolutely no value to a parched 
West,” he said. “What is needed is a single bill that can be 
enacted by Congress and signed into law by the president.” 

That same day, Democrat Reps. John Garamendi, Jim 
Costa and Tony Cardenas from California introduced another 
comprehensive bill aimed at addressing California’s drought. 
H.R. 5247 is intended to modernize California’s water man-
agement policies and provide short-term and long-term solu-
tions to alleviate California’s ongoing drought. The legislation 
is specifically designed to align with Proposition 1, the water 
bond recently passed by California voters.  

“This legislation will accomplish three vital tasks,” said 
Rep. Garamendi. “First, it will use the latest available science 
and real-time monitoring of endangered fish to assure their 
protection while maximizing water deliveries. Second, it will 
provide short-term relief to the communities hit hardest by 
California’s ongoing drought. And third, it will fully fund the 
long-term infrastructure we need to maximize our efficiency 
and become more resilient to California’s drier climate.” 

Rep. Garamendi and seven California House Democrats 
also recently sent a letter to Sens. Murkowski and Cantwell 
supporting Senator Feinstein's drought bill. 

 

     The Appropriations Path 

 

The House water appropriations process was rocked on 
May 26, when the Fiscal 2017 Energy and Water Appropria-
tions bill (H.R. 5055) - to everybody’s surprise, including the 
House Leadership - failed to pass the House. Objections from 
some Republicans over spending levels and gay/transgender 
amendments and some Democrats over spending cuts, 
drought bill provisions, and different gay/transgender amend-
ments combined to kill the appropriations bill on the House 
floor.  

The bill funds the Department of Energy, Corps of Engi-
neers and Bureau of Reclamation. 

The House worked on the bill for nearly three days, debat-
ing numerous amendments and spending a great deal of time 
arguing over California water issues because the bill contains 
most of the House-passed drought bill (H.R. 2898), which is 
opposed by most Democrats.  The House voted down two 
amendments by Rep. Jerry McNerney (D-CALIFORNIA) 
aimed at stripping out or preventing implementation of the 
drought bill provisions.  All Central Valley Republican Mem-
bers and Democrat Jim Costa strongly supported the drought 
provisions and opposed amendments to remove them. 

House Republicans voted down the bill after Democrats 
successfully attached a provision ensuring certain protections 
for the lesbian, gay, bisexual and transgender (LGBT) com-
munity. The House defeat of the energy and water bill throws 
into doubt the entire appropriations process for fiscal 2017. 

Western Drought Fix in Play on Many Congressional Fronts 

Continued on Page 6 
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action. WRDA is the primary legislative vehicle for support-
ing U.S. Army Corps of Engineers (Corps) civil works mis-
sions, including navigation, flood risk management and envi-
ronmental restoration. The authorities provided in WRDA 
help the Corps continue to develop and maintain the nation’s 
waterways and harbors, reduce damages from storm events, 
and restore the environment. The funding of WRDA-

authorized studies and projects is accomplished separately as 
part of the annual appropriations process.   

“The 2016 House and Senate WRDA proposals are very 
different,” says Mr. Limbaugh.  

Although both bills accomplish the central task of author-
izing Corps projects and studies, the Senate package includes 
significant provisions for drinking water, sewage treatment 
and stormwater infrastructure. The House bill, on the other 
hand, is described as a “pamphlet” bill focused on authoriz-
ing the 28 Army Corps of Engineers projects with completed 
Chief’s Reports submitted to Congress since the enactment 
of the last WRDA bill in 2014.   
 

     Outlook 

 

     It remains to be seen which of these paths, if any, will 
lead to successful Congressional passage of drought legisla-
tion that can be signed into law by President Obama.  

WRDA is an avenue that is not used to tackle Western 
drought matters, since it applies to Corps projects and policy, 
and not the Bureau of Reclamation, which has a larger influ-
ence on matters impacting irrigated agriculture in the West-
ern U.S.  

Still, as evidence by recent Congressional gamesmanship, 
every potential legislative path has implications – albeit un-
known, at the moment - for water users in the West. 

“Right now, the energy, appropriations, WRDA and 
drought bills are all in play, and they will either move or die 
a fast death after the fall election,” predicts Mr. Limbaugh. 

May 2016 

Many Possible Paths on Drought Legislation (Cont’d from Pg 5) 
House Speaker Paul Ryan (R-Wisconsin) underscored the 

fact that the author of the LGBT amendment, Rep. Sean Pat-
rick Maloney (D-N.Y.), ultimately voted against the underly-
ing spending bill. According to Mr. Ryan, this was proof that 
Democrats were looking to sabotage the appropriations pro-
cess.  

Mr. Mulvaney, who opposed the energy bill, said the 
amount of spending, not the LGBT amendment, was the rea-
son for his vote. 

 

The Energy Bill Path  
 

Although the overall water appropriations bill failed to 
pass, the House drought legislation was successfully added 
to the House version of the Senate Energy Policy Moderniza-
tion Act of 2016 (S 2012), which was passed by the House 
on May 25.  S 2012 also includes water resources provisions 
addressing the Yakima Basin (WASHINGTON), the Kla-
math Basin (CALIFORNIA/OREGON), reservoir opera-
tions, and other matters.  

 “Including my bill, H.R. 2898 in the House-passed legis-
lation today will send this bill to Conference with the Senate, 
ensuring Congress does everything in their power to provide 
relief for the farmers, families, and entire communities suf-
fering from this crisis,” said Rep. Valadao. “I urge Califor-
nia’s Senators to come to the table and work together toward 
solutions rather than eliminate constructive solutions from 
the bill.” 

With that said, some Senate Democrats are objecting to 
conferencing the energy bill because of a few “veto bait” 
items added by the House, including the House drought bill. 
 

WRDA 

 

     Both the House and Senate have introduced WRDA bills 
that have moved through committee, and are ready for floor 

Dear Friends of the Family Farm Alliance: 

Irrigation Leader magazine is distributed to irri-

gation district managers and boards of directors 

in the 17 western states, Bureau of Reclamation 

officials, members of Congress and committee 

staff, and advertising sponsors.  

We encourage Family Farm Alliance members 

to consider signing up for an electronic notice or 

having their names added to the hard copy mail-

ing list of Irrigation Leader magazine. You can 

do so by contacting Kris Polly at  

(703)-517-3962 or by e-mailing  

Irrigation.Leader@waterstrategies.com.  
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Mitigation Policies Raise Eyebrows in the West  
A memorandum issued by President Obama in November 

2015 intended to address mitigation of environmental im-
pacts associated with development was met with confusion 
and suspicion by many in the regulated community, includ-
ing Western agriculture. Now, the U.S. Fish and Wildlife 
Service (USFWS) is proposing to modify its existing Mitiga-
tion Policy, and the uncertainty is escalating.  
 

Presidential Memorandum 

 

On November 3, 2015, the 
President issued a Memorandum 
entitled “Mitigating Impacts on 
Natural Resources from Develop-
ment and Encouraging Related 
Private Investment.” There have 
been growing concerns that the 
Memorandum's standards exceed 
statutory standards set in law by 
Congress and will result in fur-
ther regulatory confusion and 
burdens.  

“There are very polarizing 
views on the issue; reminiscent of 
the Waters of the U.S. (WOTUS) 
rule,” said Dan Keppen, Family 
Farm Alliance Executive Direc-
tor.  
     The Memorandum directed all 
Federal agencies that manage natural resources to avoid and 
minimize damage to natural resources and to effectively off-
set remaining impacts, consistent with the principles declared 
in the memorandum and existing statutory authority. Under 
the Memorandum, all Federal mitigation policies are directed 
to clearly set a net benefit goal or, at minimum, a no net loss 
goal for natural resources, wherever doing so is allowed by 
existing statutory authority and is consistent with agency 
mission and established natural resource objectives.  
 

USFWS Draft Mitigation Policy 

 

     In response to the Memorandum, on March 8, the 
USFWS announced proposed revisions to its Mitigation Poli-
cy that has guided USFWS recommendations on mitigating 
the adverse impacts of development on fish, wildlife, plants, 
and their habitats since 1981. The revised policy provides a 
framework for applying a landscape-scale approach to 
achieve, through application of the mitigation hierarchy, a 
net gain in conservation outcomes, or at a minimum, no net 
loss of resources and their values, services, and functions 
resulting from proposed actions.  

“The goal of providing a mitigation framework for con-
servation using the mitigation hierarchy is laudable,” said 
Jeff Eisenberg, director of the Western Agriculture and Con-
servation Coalition. “What is particular noteworthy here is 
the new broad scope of public and private activities USFWS 

is seeking to reach through the policy.”  
 

Stakeholder Concerns with USFWS Proposed Policy 

 

According to the proposal, the USFWS is authorized to 
recommend or require mitigation for those resources that 
“contribute broadly to ecological functions that sustain spe-
cies.”  For example, the Fish and Wildlife Coordination Act 

covers all classes of wild animals, 
and all types of aquatic and land 
vegetation upon which wildlife is 
dependent.  The proposed policy 
also cites the National Environ-
mental Policy Act (NEPA) for 
authorizing protection of habitat 
and landscapes.  Even though this 
broad assertion of authority “may 
overlap with that of the States”, 
the USFWS proposes no mode of 
accommodation between these 
coordinate levels of federal gov-
ernment. 

      Section 10 of the Endangered 
Species Act (ESA) authorizes 
USFWS to regulate private “take” 
of species, including the authority 
to mitigate the take.   

     “The current proposal reaches 
far beyond threatened and endan-

gered species to authorize recommendations and/or require-
ments for all private actions affecting habitat,” said Mr. Kep-
pen. “USFWS does not explain how it will discharge this 
large new workload when Congress has not provided the 
financial resources for executing the current portfolio of re-
sponsibilities.” 

USFWS also does not explain how it will coordinate its 
new responsibilities with similar duties carried out by other 
federal agencies. Additionally, the proposal suggests no 
mechanism for how USFWS will engage and encourage 
landowners to participate in this new, significant federal re-
quirement for land use. This has also raised concerns with 
some in the conservation community. 

“In their quest to make USFWS mitigation decisions 
more relevant in the context of the greater landscape, beyond 
the specific federal-trust species that they have authority to 
mitigate for, they open the door to include other species and 
habitats which may or may not have a federal nexus,” said 
one prominent Western conservationist. “This makes sense 
from a ‘bang for your buck’ standpoint and in sustaining 
landscapes. However, I could definitely see where state 
agencies that have regulatory purview over non-federal trust 
species could have real issues if this was not truly a collabo-
rative process.”  

Continued on Page 8 
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Each month, Politico – the political-journalism organiza-
tion that covers American politics and policy – dedicates a 
package of stories on a big issue facing the country. This 
month's Politico "Agenda" focused on water. As part of the 
package, Politico surveyed national water experts for the 
biggest problems facing America’s water supply. Alliance 
Executive Director Dan Keppen was asked to participate in 
the survey, and was quoted in the Politico article on the sur-
vey, titled, “Time for water to 
become D.C.’s problem.”  

Politico’s water package 
also included water reporter 
Annie Snider’s investigation 
of the Obama administra-
tion's controversial plan to 
clean up the Chesapeake Bay, 
a Q&A with the head of D.C. 
Water George Hawkins, and 
a look at the new "right to 
water" law in California.  

Danny Vinik, assistant 
editor of “Agenda”, also took 
an in-depth look at how 
Washington has been turning 
its back on America's water 
systems. 

“Our experts think Washington has been shirking its du-
ties — and don’t get them started on the 2016 presidential 
candidates,” Vinik wrote. “So what can Washington do to 
protect against drought and ensure we have clean drinking 

water?” 

Vinik concludes that Politico’s respondents weren’t im-
pressed with how the 2016 presidential candidates have pro-
posed addressing these issues.  

“Anything,” said Jeffrey Mount, a senior fellow at the 
Public Policy Institute of California, when asked what he 
would like to hear from the candidates. “Other than a great 
deal of froth over the Flint crisis, and suggestions that we 

overturn the Endangered Spe-
cies Act, national candidates 
have really not been very en-
gaged on this issue.”  
     Politico reported that Dan 
Keppen, executive director of 
the Family Farm Alliance, 
agreed: “It would be nice to 
have it even mentioned.” 

     Those concerns were turned 
on their head when Republican 
presidential hopeful Donald 
Trump days after the Politico 
article ran told supporters in 
Fresno, California that state 
officials were simply denying 
water to Central Valley farmers 

to prioritize the Delta smelt. 
     “We’re going to solve your water problem. You have a 
water problem that is so insane. It is so ridiculous where 
they’re taking the water and shoving it out to sea,” Trump told 
thousands of supporters at the campaign event.  
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Mitigation Policy Concerns Many (Cont’d from Pg. 7) 
However, there other issues that are solid from a conser-

vation value standpoint. For example, the policy maintains 
that mitigation must match the temporal scale of impacts on 
the landscape (e.g. the certainty of the mitigation must be in 
place as long as the impact is in place).  

Still, many are having a hard time understanding how 
this policy interacts with other tools that already exist under 
the ESA and how “new” mitigation proposals interact with 
existing tools such as habitat conservation plans and conser-
vation banking.  It is not clear whether these principles 
would be wrapped into those tools or if it is envisioned that 
there will be a parallel process.   

“Our members are often directly impacted by the ESA 
due to the potential for their projects to impact listed species 
or their critical habitat. As such, we have a significant inter-
est in the proposed Mitigation Policy,” said Mr. Keppen. 
“The proposed revisions deviate considerably from the cur-
rent policy that was developed in 1981 and does not apply to 
actions under the ESA. Additionally, the proposed Mitiga-

tion Policy includes many new concepts and definitions that 
merit further evaluation.” 

 

Next Steps 

 

Comments were due earlier this month on the USFWS 
proposed mitigation policy. In April, the Alliance requested 
an extension of the comment period, in a joint letter also 
signed on to by the Association of California Water Agen-
cies and National Water Resources Association. In response, 
USFWS  announced a new 30-day comment period.  

The National Endangered Species Act Reform Coalition 
(NESARC) is developing a comment letter, and Alliance 
representatives have talked to others in the ag and conserva-
tion community who share concerns about the vague nature 
of the regulation and the potential, unknown implications.  

“At a minimum, our comment letter will summarize our 
key concerns, and reference the NESARC letter, which is 
solid,” said Mr. Keppen.  

Alliance On National Water Experts Panel Polled for Article 
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