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White House Finalizes NEPA Rule

Issue No. 218 12 Pages

President Trump earlier this month announced the final
rule to comprehensively update and modernize the National
Environmental Policy Act (NEPA) regulations for the first
time in over 40 years.

“By streamlining infrastructure approvals, we’ll further
expand America’s un-
precedented economic
boom,” the President
said.

Benefits to Western
Water Users

The often slow and
cumbersome federal reg-
ulatory process is a major
obstacle to realization of
projects and actions that
could enhance Western
water supplies. NEPA
implementation, in par-
ticular, can have a direct
bearing on the success or
failure of critical water

President Donald Trump speaks on the ""Rebuilding of America’s
Infrastructure: Faster, Better, Stronger" in Atlanta, Georgia, on
July 15, 2020. Credit: Jim Watson/AFP via Getty Images

Many Western water managers often use NEPA mecha-
nisms like Categorical Exclusions (CEs) in conjunction with
annual operations and maintenance activities on ditches or
major rehabilitation and repair projects on existing dams.

When appropriately established and applied, CEs serve a
beneficial purpose. They allow Federal agencies to expedite
the environmental review
process for proposals that
typically do not require
more  resource-intensive
environmental documenta-
tion. Applying for a new
CE, for example, can po-
tentially ease the Federal
Energy Regulatory Com-
mission permitting require-
ments for irrigators who
want to install small hydro-
electric projects in existing
canals and ditches. These
projects have minimal en-
vironmental impacts and
offer over opportunities to
create new, clean, renewa-
ble sources of energy.

supply enhancement pro-
jects.

“For far too long, critically important projects had been
needlessly paralyzed by red tape,” said Secretary of the Inte-
rior David Bernhardt. “This common sense reform will dra-
matically improve the federal government’s decision-
making process, while also ensuring that the environmental
consequences of proposed projects are thoughtfully ana-
lyzed.”

STORIES INSIDE.........

NEPA implementation
and related litigation can be lengthy and significantly delay
major infrastructure and other projects. The Federal govern-
ment currently takes over 4.5 years to complete a typical
environmental impact statement (EIS), which average over
600 pages. In many cases, it can take a decade or more be-
fore permits are issued and construction can even begin. Af-
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New NEPA Rule Will Help Irrigators (Cont’d from Pg. 1)

ter a project is approved, it can be tied up in litigation for
years over alleged deficiencies in the NEPA analysis.

“It took five years to build Hoover Dam during the Great
Depression, less time than we currently spend on the NEPA

One week later, a coalition of 20 conservation groups sued
to block the new NEPA revisions.

Mr. Keppen warned against falling for the headlines and
intonations of activists who make their living in federal court

process,” said Dan Keppen,
Alliance Executive Director.
The Alliance last March
prepared a detailed comment
letter on the White House
Council on Environmental
Quality’s (CEQ) proposed reg-

""We can protect the environment and move
our economy forward at the same time.
This rule gets that done."”

Senate Environment and Public Works Committee
Chairman John Barrasso (R-WYOMING).

rooms.

“The new NEPA regulation is
just one of several proactive rule-
making efforts undertaken by the
Trump Administration,” he said.
“These actions, in part, are in-
tended to correct and rebalance

ulations for implementing the
procedural provisions of NEPA.

“We very much appreciate CEQ’s effort to reform the
regulations, which have not had a significant update since
1978, said Mr. Keppen.

Under the new regulations, environmental reviews for
major infrastructure projects would be completed in two
years. Actions without significant environmental impacts
would either be categorically excluded or reviewed in under
one year. The new regs also improve coordination, clarify
when NEPA applies, reduce unnecessary paperwork by set-
ting page limits, and should reduce frivolous litigation.

Reaction

The finalization of the rule marks the end of a multi-year
review, which produced more than 1.1 million public com-
ments and involved a broad range of stakeholders.

"We can protect the environment and move our economy
forward at the same time,” said Senate Environment and Pub-
lic Works Chairman John Barrasso (R-WYOMING). “This
rule gets that done."

White House CEQ sent out a “What They are Saying”
press release that included 31 pages of support comments
from elected officials and industry organizations, including
the Family Farm Alliance.

Numerous Democratic lawmakers also sent statements of
disapproval, even ahead of the president's remarks.

"I yearn for other Republican presidents," House Speaker
Nancy Pelosi told reporters. "While we may have disagreed
on many points, at least we had a shared commitment to the
governance of our country. Richard Nixon signed the
NEPA legislation.”

Predictably, many environmentalists also criticized NEPA
reform and President Trump's other ongoing deregulatory
actions.

"What the Trump administration is doing is fundamentally
changing those regulations and really gutting them," said Sha-
ron Buccino, a senior attorney at the Natural Resources De-
fense Council.

The Western Environmental Law Center (WELC) says it
will “respond to the rollback with legal action,” calling the
move to “gut more than 40 years of settled environmental
law . . . the culmination of a relentless, multiyear assault on
NEPA’s protections.”

the significant negative impacts
to Western farmers and ranchers that have resulted from past
federal implementation of environmental laws.”

Unified Agenda of Regulatory and Deregulatory Actions

Under President Trump, agencies have taken 7 deregulato-
ry actions for every new regulation. These efforts have al-
ready saved $50 billion in regulatory costs so far, according to
the White House.

The Administration this month released it Spring 2020
Unified Agenda of Regulatory and Deregulatory Actions,
which reports on the actions administrative agencies plan to
issue in the near and long term. Many of the proposed Endan-
gered Species Act actions are of interest to Western water
managers, including:

. Revision of the Regulations for Listing Species and
Designation of Critical Habitat;

. Revised Policy on Interpretation of the Phrase
"Significant Portion of Its Range" in the Endangered
Species Act's Definitions of "Endangered Species" and
"Threatened Species";

. Regulations for Interagency Cooperation; and

. Allowing for Designation of Experimental Populations
of Unlisted Species.

The Family Farm Alliance in late 2018 developed detailed
comments for the Departments of Commerce and the Interior
on many of these issues.

Landowners and mitigation providers have also asked for
more predictability and consistency in mitigation actions taken
by NOAA and other federal agencies under a variety of stat-
utes. NOAA does not have a national policy on mitigation, and
therefore mitigation approaches vary from region to region and
program to program. A NOAA Mitigation Policy (Policy) is
being proposed, and is intended to improve the predictability
and consistency sought by regulated entities.

“The Policy is also intended to facilitate the establishment
of environmental banks -- banks that provide mitigation for the
requirements of multiple authorities -- which improves the
efficiency of regulatory compliance,” the White House Office
of Management and Budget noted in the Unified Agenda.
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Alliance Rep Testifies at Senate Legislative Hearing

The House of Representatives has passed important legis-
lation authorizing Corps of Engineers programs and the Sen-
ate continues to consider several pieces of water and infra-
structure legislation, some of which were highlighted at a
recent subcommittee hearing where a Family Farm Alliance
representative (virtually) testified.

Senate Subcommittee Hearing

The Senate Committee Energy and Natural Resources
(ENR) Committee, Subcommittee on Water and Power con-
ducted a legislative hearing earlier this month in the Dirksen
Senate Office Building in Washington, D.C. The Family Farm
Alliance was represented on the witness panel, along with
representatives of the conservation community and the Trump
Administration. The purpose of the hearing was to receive
testimony on the following bills:

e S.2718 - Western Water Security Act (Udall)

e S.3811 - Restoration of Essential Conveyance
Act (Feinstein)

e S.4188 - Water for Tomorrow Act (Harris)

e S.4189 - Water for Conservation and Farming Act
(Wyden)

o S - Water-Energy Technology Demonstration
and Deployment Act (McSally)

Subcommittee Chairwoman Martha McSally (R-
ARIZONA) and Ranking Member Catherine Cortez Masto
(D-NEVADA) were present in the hearing room, along with
Senator Dianne Feinstein (D-CALIFORNIA) who provided
testimony on S. 3811.

Chair McSally hopes to combine a variety of bills into a
single water package, including a bill (S. 2044) she and Sen.
Sinema (D-Ariz.) introduced that would address aging Bureau
of Reclamation water infrastructure. Both the House and Sen-
ate are already moving broad water infrastructure packages,
including the 2020 Water Resources Development Act (S.
3591) and safe drinking water legislation (S. 3590) that the
Senate Environment and Public Works Committee unani-
mously approved in May.

Several members of the committee - including Senators
Cory Gardner (R-COLORADO), Tom Udall (D-NEW MEX-
ICO), Ron Wyden (D-OREGON) participated online.

Aubrey Bettencourt, Deputy Assistant Secretary for Water
and Science at the Department of Interior also testified in per-
son. Family Farm Alliance executive director Dan Keppen
(OREGON) and Freshwater Trust President Joe Whitworth
(OREGON) testified and answered questions online, in the
first Subcommittee hearing held since the COVID outbreak.

In addition to the bills discussed at the hearing, Mr. Kep-
pen urged the Subcommittee to consider additional legislation
that addresses aging water infrastructure and insufficient wa-
ter storage projects.

"The reasons are clear," he said in his testimony. "Water

infrastructure that was built early in the last century is aging.
Meanwhile, less progress has been made at the federal level
toward developing new and improved water infrastructure to
keep up with the growing water demands of the West."

House Passes Bipartisan WRDA Legislation

The House this month passed H.R. 7575, the bipartisan
"Water Resources Development Act (WRDA) of 2020," under
suspension of the rules, a move used to fast-track noncontro-
versial measures. The bill authorizing Army Corps of Engi-
neers water and environmental infrastructure projects and
studies unanimously passed the House Transportation and In-
frastructure (T&I) Committee earlier this month.

The House bill authorizes funding for 38 new projects and
35 studies that include repairing locks and dams on inland
waterway to boost coastal shorelines against flooding. A sec-
tion-by-section analysis of the bill, which is 187 pages long,
shows the bill would also authorize the $10 billion already
collected in the Harbor Maintenance Trust Fund to be used to
ensure that the maintenance needs of ports and harbors across
the country are met.

“While I am proud to see this legislation pass with broad
bipartisan support, we cannot forget the important role Bureau
of Reclamation projects play in our way-of-life across the
West,” said Rep. Dan Newhouse (R-WASHINGTON). “T look
forward to working with my colleagues to continue to urge the
consideration of legislation to rebuild aging BOR infrastruc-
ture that is so desperately needed.”

The Senate Environment and Public Works (EPW) Com-
mittee has approved its own $17 billion water resources bill,
the “America’s Water Infrastructure Act” (S. 3591) that awaits
a Senate vote.

Family Farm Alliance Engagement

Alliance President Patrick O'Toole and Christine Arbogast
(President, National Water Resources Association) recently
wrote an opinion piece in the Reno Gazette Journal, arguing it
is time to invest in Western water infrastructure. This piece
caught the eye of Mike Consol, Editor of the Institutional Real
Estate, Inc.'s "Real Assets Advisor", who wanted to learn
more. Mr. Consol got his answers in a podcast interview with
Ms. Arbogast and Mr. O’Toole that that was published earlier
this month on both the Institutional Investing in Infrastructure
and Real Assets Adviser websites.

Mr. Keppen later in the month participated in a webinar
regarding the impact of water access issues on farmland in-
vestment, hosted by US Agriculture and New Current Water
and Land. Moderated by Anatole Pevnev (Managing Director,
US Agriculture), Mr. Keppen provided an overview of West-
ern water challenges, including the need to modernize and
expand water infrastructure. Other speakers included Alliance
Advisory Committee Member Paul R. Orme (Paul R. Orme,
P.C.) and former Alliance general counsel Gary W. Sawyers
(Principal, New Current Water and Land, LLC).
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COVID Response Remains Top Federal Priority

While federal appropriations and infrastructure legislation
are getting attention in Washington, D.C., the top federal pri-
ority continues to be responding to the COVID-19 pandemic.
Although the number of deaths from the coronavirus have
been decreasing nationally for months, recent trends in hard-
hit states are causing a nationwide uptick. According to The
Hill, several states including Arizona, California, Texas, and
Florida set record numbers for daily coronavirus deaths in the
past month.

Texas Governor Greg Abbott (R) issued a mandatory
mask order earlier this month,

ranching or agricultural business that has been spared.”

CFBF and the Farm Employers Labor Service, a Farm Bu-
reau affiliate, asked farmers and ranchers to respond to an
online survey form between April 7 and April 21. More than
500 responded. Nearly 57% of respondents said they had lost
customers or sales during the pandemic, with most citing stay-
at-home orders that had closed customers’ businesses. Forty-
two percent of responding farmers said they or a family mem-
ber had lost off-farm income, mainly because of jobs unavaila-
ble due to stay-at-home orders or to care for children due to
school and child-care closures.

after previously opposing local
governments that wanted to
issue such orders.

“We have a short period of
time here the next few weeks
to try to bend the curve of this
explosion of the number of
cases, the number of hospitali-
zations and the number of
deaths occurring because of
COVID-19,” Gov. Abbott told
KSAT in Texas.

The U.S. economy shrank
at a 32.9% annualized pace
between April and June as the
coronavirus hammered busi-
nesses and consumers, the

Commerce Department recent- |y, California Farm Bureau Federation (CFBF) earlier
this year surveyed its members about COVID-19 pandemic
impacts. CFBF President Jamie Johannson (right), is pic-
tured here at a May 2020 water rally in the Klamath Basin.
Photo source: Oregon Farm Bureau Federation.

ly reported, marking the na-
tion's worst quarterly contrac-
tion on record.

The Congressional Re-
search Service (CRS) updated

“Most farm and ranch house-
holds count on off-farm income to
supplement what they earn from
agriculture,” Johansson said, “and
have seen those jobs reduced at
the same time as prices farmers
and ranchers earn for many crops
and commodities have fallen.”

About three-quarters of the
responding farmers said they had
been able to maintain operations
so far, and had been able to avoid
_| furloughing or laying off employ-
8 ees. Of those who reported reduc-
#] ing operations or staff, most cited
| cuts to customer orders or reve-
nue. Only 20% reported employ-
ees unable to work, mostly be-
cause the employees were consid-
ered in a high-risk group for the
novel coronavirus. About one-
third reported being unable to
undertake routine planting, culti-

its report on the pandemic’s

impact on household employment and income based upon an
experimental Census survey. The survey shows approximate-
ly half of all adults live in a household that has lost some em-
ployment income since March 2020, with a disproportionate
impact on households with lower incomes.

The White House painted a rosier picture and reported 4.8
million jobs were created in June.

“May and June rank as the two largest monthly jobs gains
in history, with June’s numbers exceeding expectations once
again,” the White House Council of Economic Advisors said
in a statement.

Impacts on the Ground

Lost markets and lost off-farm income related to the
COVID-19 pandemic have proven doubly difficult for many
California farmers and ranchers, according to a survey by the
California Farm Bureau Federation. More than half of the
farmers responding to the voluntary survey said they had lost
customers or sales due to COVID-19, and nearly half said
they or someone in their immediate family had lost off-farm
income.

“Just as in the rest of society, the effects of the pandemic
have reverberated throughout rural California,” CFBF Presi-
dent Jamie Johansson said. “There’s no aspect of farming,

vation or crop-care activities due
to lack of personal protective equipment such as respiratory
protection.

Elsewhere, the effects of COVID-19 have delayed the arri-
val of seasonal immigrants who normally help harvest U.S.
wheat.

Due in part to the federal response to rescue struggling
farms, there are signs that segments of the agriculture econo-
my have stabilized after months of supply chain disruptions.
The shutdown of meatpacking plants across the country earlier
this year, intended to stop the spread of the virus among work-
ers, left many livestock producers without buyers, forcing
some to cull their herds. While livestock backlogs persist,
slaughter rates have returned to near-normal levels.

The coronavirus response in Washington, D.C. remains a
priority issue in agriculture policy, and it is likely to remain so,
for the remainder of the year.

White House Response
President Trump earlier this month conducted a press brief-
ing on his Administration’s efforts to combat the Coronavirus

pandemic.

Continued on Page 5
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COVID Response Remains Top Priority (Cont’d from Pg 4)

"As one family, we mourn every precious life that's been
lost,” he said. “I pledge in their honor that we will develop a
vaccine, and we will defeat the virus."

According to the White House, multiple vaccine candi-
dates will reach the final stage of clinical trials this month — a
record timeframe. All the top vaccine candidates are being
mass produced simultaneously with trials to ensure their dis-
tribution as quickly as possible. The New York Times reported
NIH and biotech company Moderna said a late-stage corona-
virus vaccine testing
effort began this
month with plans to
enroll 30,000 healthy
people at 89 sites
across the United
States, one of the first
large studies gauging
the safety and effec-
tiveness of a drug
against COVID-19.

The President also
noted that his admin-
istration had zero
unfilled requests for
equipment from gov-
ernors, and reported
that fatalities have
fallen 7% since mid-
April, dropping the
case fatality rate be-
low that of Europe

President Donald Trump wears a face mask during a visit to Walter Reed
National Military Medical Center on July 11, 2020.
Copyright AP Photo/Patrick Semansky

Nebraska and Wisconsin. More than 220,000 farmers have
received funding so far, according to USDA.

Livestock producers have received about half of all the
money dispersed so far. The livestock sector has been one of
the hardest hit, due to the closure of schools and restaurants,
COVID-19 outbreaks at meatpacking plants and a wide dispar-
ity in cattle prices.

U.S. Secretary of Agriculture Sonny Perdue earlier this
month announced an initial list of additional commodities that
have been added to
CFAP, and that the
USDA made other ad-
justments to the pro-
gram based on com-
ments received from
agricultural producers
and organizations and
review of market data.

USDA’s Farm Ser-
vice Agency (FSA) is
accepting through Aug.
28,2020, applications
for CFAP, which helps
offset price declines and
additional marketing
costs because of the
coronavirus pandemic.
USDA expects addi-
tional eligible commod-
ities to be announced in
the coming weeks.

and much of the
world. President Trump is now urging Americans to continue
wearing masks, practice social distancing, and protect the
vulnerable.

Meanwhile, the U.S. Chamber of Commerce and oth-
ers sued the Department of Homeland Security and the State
Department to overturn federal action related to a President
Trump’s proclamation “Suspending Entry of Aliens Who
Present a Risk to the U.S. Labor Market Following the Coro-
navirus Outbreak.”

“The Proclamation—which will last at least six months, if
not longer, and which is expressly intended to bar hundreds of
thousands of workers from entering the country—is inflicting
severe economic harm on a wide range of American business-
es across all economic sectors,” the complaint alleges.

Efforts at USDA

USDA has led the charge on most of the farm rescue ef-
forts since March to fix the massive disruptions in the food
supply chain and other impacts to the agriculture sector from
the pandemic.

CFAP Changes

The Coronavirus Food Assistance Program (CFAP) has
now delivered nearly $5.4 billion, out of the total $16 billion
available for farmers and ranchers hurt by supply chain dis-
ruptions. A quarter of the money has gone to farmers in Iowa,

“During this time of
national crisis, President Trump and USDA have stood with
our farmers, ranchers, and all citizens to make sure they are
taken care of,” said Secretary Perdue. “This is an example of
government working for the people — we asked for input and
we updated the program based on the comments we received.”

USDA collected comments and supporting data for consid-
eration of additional commodities through June 22, 2020.

Changes to CFAP include expanding for seven currently
eligible commodities — apples, blueberries, garlic, potatoes,
raspberries, tangerines and taro — CARES Act funding for
sales losses. Originally, these commodities were only eligible
for market adjustments.

More than 25 California lawmakers earlier this month sent
a letter to Secretary Sonny Perdue, asking USDA to include
wine grapes on the list of specialty crops that are eligible for
aid.

“The shutdown of key market channels, both domestic and
international, for wine sales, due to COVID-19, has resulted in
an overall decline in retail sales to consumers, reduced vol-
umes of wine shipped to market and lower prices for bulk
wine in inventories,” the bipartisan delegation wrote. “These
factors mean increased inventories of finished wine in 2020
and wineries are offering growers fewer contracts for the pur-
chase of grapes and at lower prices for the upcoming crop har-
vest.”

Continued on Page 6
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Famers to Family Food Box Program

Agriculture Secretary Perdue recently announced that
USDA'’s Farmers to Families Food Box Program has distrib-
uted over 50 million food boxes in support of American farm-
ers and families affected by the COVID-19 pandemic.

“The delivery of 50 Million food boxes has helped an
incredible number of Americans in need,” said Secretary Per-
due. “I couldn’t be prouder of the great job done by the food
box program staff and the many farmers, distributors and non-
profits that helped to get this program off the ground for the
American people. We are well into the second round of deliv-
eries and we’re working harder than ever to continue to build
on the success of the program.”

Secretary Perdue also announced earlier this month that
USDA will launch a third round of Farmers to Family Food
Box Program purchases with distributions to occur beginning
by September 1 with completion by October 31, 2020. The
purchases will spend the balance of $3 billion authorized for
the program.

More information about the third round of food box pur-
chasing will be made available on the Farmers to Families
Food Box Program website at www.usda.gov/farmers-to-
families.

Senate Republicans Roll out HEALS Act

Senate Republicans have released their opening offer on a
coronavirus relief package, the "Health, Economic Assis-
tance, Liability Protection and Schools (HEALS) Act", after
internal divisions forced a delay. The $1 trillion proposal
negotiated with the White House contains new money for
testing and vaccines, funds to help schools reopen, additional
aid for small businesses as well as more direct payments for
individuals.

In terms of additional relief funds for agriculture, the Re-
publican proposal would provide $20 billion in agricultural
aid, delegating broad discretion on spending to Agriculture
Secretary Perdue. The legislation would allow Secretary Per-
due to use the aid to compensate livestock producers for loss-
es from killing animals that could not be sent to slaughter-
houses because of virus-related shutdowns and slowdowns.

There is no additional funding for state and local govern-
ments in the HEALS Act, just added flexibility to cover lost
revenue — such as hotel room taxes - due to the pandemic.

“We are still digging into these components of the bill.
Things will obviously change as negotiations continue be-
tween the White House and Democrats,” said Mark
Limbaugh, the Alliance’s representative in Washington,
D.C.. “We are looking into the applicability of the liability
provisions to irrigation districts, and we will let Alliance
members know as we know more.”

Not only do Democrats oppose the recovery plan, but
even Senate Republicans are divided on the proposal.

“There is significant resistance to yet another trillion dol-
lars,” said Senator Ted Cruz (R-Texas). “And as it stands
now, I think it's likely that you'll see a number of Republicans
in opposition to this bill and expressing serious concerns.”

That point was reinforced in earlier comments made by
Senator Lindsey Graham (R-S.C.) on Fox News’ Sunday
Morning Futures.

“Half the Republicans are going to vote no to any Phase 4
package,” said Senator Graham. “That’s just a fact.”

The Senate GOP proposal serves as an opening bid to
Democrats who have criticized Republicans for delaying new
talks on a COVID stimulus measure since the House passed its
$3 trillion "HEROES Act" in May. The GOP proposal extends
the eviction moratorium and reduced unemployment benefits,
include liability provisions to shield businesses and schools
from litigation as they reopen, adds flexibility on the use of
existing COVID funding to state and local governments, and
institutes another round of $1,200 direct payments to qualify-
ing individuals. Infrastructure and energy assistance have yet
again been left out of this round of stimulus talks.

The proposal comes after weeks of negotiation between
Congressional Republicans and the White House on the details
of the package. With the release of the GOP bill, negotiations
with Democrats have begun in earnest, even though both sides
remain far apart. Democrats are calling for $1 trillion in state
and local funding alone, and they have also expressed concern
with including liability protections for employers.

Senate Majority Leader Mitch McConnell has consistently
stated that “no bill will pass the Senate without liability protec-
tion for everyone related to the coronavirus.”

Leaders hoped to negotiate a final compromise package by
the end of this month. That timeline looks increasingly unreal-
istic. House Majority Leader Steny Hoyer has said the House
will not go on its August break until the next pandemic relief
package has been completed. As negotiations have continued,
the federal eviction moratorium expired earlier this month and
unemployment relief is set to expire at the end of the month.

“We look for election year partisan politics to play an out-
sized role in this round of negotiations,” said Mr. Limbaugh.

Senate Committee Conducts Hearing on COVID-19

Prior to the introduction of the HEALS Act, the Senate
Energy and Natural Resources Committee conducted a hearing
earlier this month on how the COVID-19 pandemic is impact-
ing public lands and parks. While the hearing focused primar-
ily on impacts associated with closures of public lands like
national parks, campgrounds and other sites, witnesses like
Ethan Lane (National Cattlemen’s Beef Association) and
Doug Kemper (Colorado Water Congress) also addressed
challenges related to public lands grazing and water supply.
Mr. Kemper’s written testimony included a section prepared
by the Family Farm Alliance that addresses on-the-ground
impacts of the pandemic to Western irrigated agriculture.

“The COVID-19 pandemic underscores the importance of
safety and stability provided by domestic food production,”
this section of the testimony reads. “As this crisis has pointed
out, a stable domestic food supply is essential and of national
security interest. For farmers and ranchers to survive, and for
food to continue to be produced here in the American West, a
stable water supply is a necessary part of any conversation
about our national food security.”
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Alliance Engagement in the Climate Change Policy Arena

The Family Farm Alliance continues to engage in and
discuss potential effects and impacts of climate change in the
West, building upon the interest created by the Alliance’s
report on climate change that was issued in 2007 and active
engagement addressing climate change on Capitol Hill. The
Alliance board of directors at its 2020 annual meeting sup-
ported its long-time policy of using climatic extremes and
findings from its 2007 report to advocate for “climate-smart”
agriculture and needed changes in Western water policy.

Partners in Climate Smart Agriculture

“Through our involvement on the Steering Committee of
the North American Climate Smart Agriculture Alliance
(NACSAA), we have been monitoring United National global
climate talks over the
past two years and
bringing the voice of
North American pro-
ducers and land man-
agers to the discus-
sion table,” said Pat
O’Toole, Family
Farm Alliance Presi-
dent. “NACSAA be-
lieves public policy
should provide incen-
tives for climate-
friendly and common
sense farm improve-
ments.”

Mr. O’Toole ear-
lier this month was
selected to serve on the inaugural ‘“Producer Circle” of the
Ecosystem Services Market Consortium (ESMC). The goal of
the ESMC is to launch a fully functioning national scale eco-
system services market conceived and designed to sell both
carbon and water quality and quantity credits for the agricul-
ture sector by 2022.

“With producer input and feedback being essential to this
testing phase and, ultimately, the success of this program, the
Producer Circle will serve as a key advisory group moving
forward,” said Gary Price, ESMC Producer Circle Co-Chair
and Board Member.

NACSAA in June submitted a detailed set of policy and
program recommendations to the Senate Democrats' Special
Committee on the Climate Crisis. The submission, which was
made in response to the Committee's request for input from
agriculture and rural leaders, represents a collaborative effort
by NACSAA's partners to call attention to the profound and
critical role agriculture plays in bridging gaps in policy are-
nas. The Family Farm Alliance later this summer will play a
key role in crafting the water recommendations for a white
paper that NACSAA will drop into United Nations Food and
Agriculture Organization global climate change discussions.

“Much of the Alliance’s recent work in the climate arena
is done through our involvement with Solutions from the
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USE SELECT COMMITTEE ON THE

7. CLIMATE CRISIS

Land (SfL),” said Alliance Executive Director Dan Keppen.

SfL was created seven years ago as an ambitious undertak-
ing to advance land-based solutions to global challenges.
SFL’s vision is that, by 2030, America's farms, ranches and
forests are at the forefront of resolving food system, energy,
environmental and climate challenges and achieving global
sustainable development goals.

House Democrats Release Climate Crisis Report

The Select Committee on the Climate Crisis on June 30
released “Solving the Climate Crisis: The Congressional Ac-
tion Plan for a Clean Energy Economy and a Healthy and Just
America”, a report that calls on Congress to “build a clean
energy economy that values workers, centers environmental

justice, and is pre-
pared to meet the
challenges of the cli-
mate crisis”.

This committee is
charged with deliver-
ing ambitious climate
policy recommenda-
tions to Congress, in
order to achieve sub-
stantial and perma-
nent reductions in
pollution and other
activities that contrib-
ute to the climate cri-
sis. The long-awaited
document, which runs
538 pages, was craft-
ed largely without input from Committee Republicans and is
widely seen as a climate guide for Democrats if they win con-
trol of government in 2021.

Amid widespread protests over racial inequality, environ-
mental justice is a focus throughout the report. That includes
an environmental justice enforcement push at EPA and a new
proposed amendment to the Civil Rights Act to protect victims
of environmental and climate injustice.

In a public statement, SfL. applauded the House climate
change report's authors for recognizing the critical role Ameri-
ca's farmers, ranchers and foresters can play in providing valu-
able climate and ecosystem services.

"SfL is continuing to study the 500+-page report, but is
particularly encouraged by the report's advocacy of farmer-to-
farmer education as a principal building block to support the
role of agriculture in addressing climate change,” the state-
ment read.

Among the noteworthy recommendations are proposals to
boost conservation technical and financial assistance funding;
provide crop insurance discounts to producers who adopt cli-
mate smart agriculture practices such as no-till and cover
crops; implement a low carbon fuel standard to enable the full

Continued on Page 8
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potential of biofuels to be realized; increase funding for agri-
cultural research and USDA's Climate Hubs; and incentivize
farmers and ranchers to incorporate energy efficiency and
generate renewable energy.

“A number of the water provisions will require additional
review, possibly with an eye toward what might be more rea-
sonable and effective,” said Family Farm Alliance Executive
Director Dan Keppen. “While the report calls for investments
in water storage and infrastructure, it falls short in its consid-
eration of how water should be allocated, especially given the
increasing demand placed on water resources by expanding
metropolitan areas at the expense of rural and agricultural
needs.”

While consideration is given by the report for the water
needs of fish and wildlife, it appears to come at the expense of
the needs of U.S. farmers, who, without adequate access to
water, could not maintain their status as the providers of food,
feed, fiber, clean energy and a host of ecosystems services.
With a focus on the negative environmental impacts of dams,
the report undercuts the multiple benefits and essential nature
of dams to Western irrigated agriculture and rural communi-
ties.

Many other industry groups that did weigh in on the report
were not especially enthusiastic. The National Cattlemen’s
Beef Association, for example, said the plan was
“unfortunately the product of partisan discussions that failed
to encompass important constituent communities across the
country.”

Other Efforts in Congress

Most pieces of the climate blueprint are not likely to go
anywhere during this Congress, considering Republicans
widely oppose the plan and lawmakers are more focused on
managing the pandemic and recession. But there is some bi-
partisan interest in advancing climate-friendly farm policies.
Rep. Josh Harder (D-CALIFORNIA) has introduced a bill
that would set up a $2.5 billion grant fund to help farmers
invest in more fuel efficient vehicles, sequester carbon in their
soil, and make other changes aimed at cutting greenhouse gas
emissions, according to POLITICO. The bill is backed by
both ag and environmental groups. Co-sponsors include Cali-
fornia Democrat Representatives T.J. Cox and Jim Costa.

A bipartisan group of senators, including Senate Agricul-
ture ranking member Debbie Stabenow (D-Mich.), introduced
a measure aimed at legitimizing carbon markets in the ag sec-
tor.

“While farms and forests have been uniquely impacted by
the climate crisis, they can also be an important part of the
solution,” said Senator Stabenow. “Our bipartisan bill is a
win-win for farmers, our economy and our environment by
providing new economic opportunities to store carbon while
also addressing the climate crisis.”

The bill is backed by the American Farm Bureau, as well
as a long list of food companies and other corporations inter-
ested in carbon offsets.

Rural Climate Change Attitudes

A recent study and related polling published by Duke Uni-
versity researchers shows that climate change attitudes are
polarized across the urban/rural divide. Urban/suburban voters
were more supportive of climate action than rural voters. Na-
tionally, rural voters were less supportive of government over-
sight of the environment than their urban/suburban counter-
parts.

“While many rural voters voiced concern about climate
change, they were generally reticent to talk about it with their
friends and neighbors, given the polarization and controversy
surrounding the issue,” the Duke study found.

However, the idea of carbon farming is gaining traction in
some circles. In the midwestern survey conducted by Duke
University, rural voter support for taking action on climate
change jumped more than 20 percent when it was explicitly
tied to also helping farmers.

Webinar on House Climate Report Set for August 6

NACSAA and SfL Partners will host a 90-minute webinar
Aug. 6 on the Climate Crisis Action Plan. Last spring,
NACSAA submitted over 50 enabling policy recommenda-
tions to the Committee. The submission was constructed from
input gathered from NACSAA members, including agricul-
ture, food production, equipment manufacturing, life science
and conservation organizations.

In developing the suggestions for the Select Committee,
NACSAA put together a collective body of work that presents
a composite consensus of important climate change enabling
policies evolving from North American agricultural stakehold-
ers. Together, they reinforce comments and recommendations
offered by individual NACSAA members and stakeholder
partners in support of climate innovation and sustainable pro-
duction in the United States.

This interactive Zoom webinar will take place from 9:00
a.m. to 10:30 a.m. PDT (including Arizona). Alliance Presi-
dent Pat O’Toole will discuss water issues, and will be joined
by other panelists, including:

e Ray Gaesser, Enabling Policies Chair- NACSAA's
recommendations

e Jeremy Peters, CEO, National Association of Conser-
vation Districts- conservation programs

e  Brian Jennings, CEO, American Council for Ethanol-
biofuels

e Roger Wolf, Director of Innovation and Integrated
Solutions, Iowa Soybean Assn.- soil carbon/ health
and nutrient management

o Fred Yoder, NACSAA Chair- next steps

Please contact Shannon Mott at smott@Sfl.dialogue.net for
more information about registering and joining the meeting.
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Latest Developments in Friends of the River v. NMFS

Yuba Water Agency (Yuba Water) in Northern California
has asked a federal court to urge the National Marine Fisher-
ies Service (NMFS) to explain why the agency changed its
position on whether or not existing dams should be consid-
ered to be part of Endangered Species Act (ESA) environ-
mental baseline conditions.

Background and Family Farm Alliance Involvement

The Ninth Circuit Court of Appeals in October 2019 is-
sued an unpublished memorandum decision in Friends of the
River v. National Marine Fisheries Service, et al, a case that
has important ESA implications for water users in the West-

reasonable explanation of why it changed its opinion. That was
more than nine months ago.

“We need to remove the legal uncertainty that is in play
right now,” said Willie Whittlesey, Yuba Water’s General
Manager. “We’re simply asking NMFS to explain its reason-
ing behind its changing position so we can all work together
on meaningful, science-based habitat restoration, rather than
starting over with a new consultation or fighting it out in
court.”

On June 17, 2020 Yuba Water filed a motion with the Fed-
eral District Court, asking the court to require NMFS to pro-
vide that explanation. Yuba Water filed the motion to help
ensure timely resolution of the case, asking that NMFS be re-
quired to provide the

ern U.S. This case involves a
challenge to the federal gov-
ernment’s activities concern-
ing two debris dams on the
Yuba River (Daguerre and
Englebright) in California.
Friends of the River (FOR)
made the principal argument
on appeal that the federal ESA
required the Army Corps of
Engineers (Corps) and NMFS
to analyze and mitigate im-
pacts on protected fish species
resulting from the existence of
the dams.

The Family Farm Alliance
last year joined a “friend of
the court” (amicus curiae)
filing with the San Luis &

Englebright Dam on California’s Yuba River. Photo source:
Delta-Mendota Water Author- Uil vty (S UL I,

| “reasoned explanation” re-
quired by the Ninth Circuit
within 45 days. In addition,
Yuba Water requested the dis-
trict court place on hold —
FOR’s other ESA claims until
after NMFS has provided this
explanation.

Environmental Baseline
Issues

The case involves an envi-
ronmental group’s challenge to
the federal government’s activ-
ities concerning two dams on
the Yuba River. FOR’s princi-
pal argument on appeal was
that the ESA required the

ity and the Coalition for a Sus-
tainable Delta on the side of defendants NMFS and Yuba Wa-
ter.

“We argued that the scope of ESA section 7 and liability
under ESA section 9 do not extend to the presence of dams
already built at the direction of Congress,” said Alliance Gen-
eral Counsel Norm Semanko (IDAHO). “This case presents
direct risks to owners and operators of dams and other infra-
structure, and those who rely on these facilities, throughout
the U.S.”

While some environmental organizations claimed victory
in this case, the October 2019 decision was largely procedur-
al, according to attorneys intervening on behalf of the defend-
ants. It did not address the primary issue of whether the
ESA’s consultation procedures apply to the existence of Eng-
lebright and Daguerre. Instead, the Ninth Circuit held NMFS
had not adequately explained why it changed its position on
this issue. In its one substantive ruling, the Ninth Circuit re-
jected FOR’s arguments that new ESA consultation is re-
quired here. The Court also denied FOR’s request that the
court order the Corps to implement “interim species-
protective measures” while the matter is on remand. As an
unpublished memorandum disposition, the October 3 decision
does not create any precedent.

The court last October also ordered NMFS to provide a

Corps and NMFS to analyze
and mitigate impacts on protected fish species resulting from
the mere existence of two federally-owned debris dams on the
Yuba River — Englebright and Daguerre Point dams. Federal
activities at the two dams have been subject to the ESA since
1990, when spring-run Chinook salmon and steelhead became
eligible for protection under the act.

The two dams safely contain millions of cubic yards of
toxic mining debris left over from the gold rush, preventing it
from contaminating the Yuba, Feather and Sacramento rivers
and increasing flood risk for the City of Marysville and other
Yuba County communities if released downstream.

“Today, the Corps has no legal discretion to remove or
modify these two dams. Only Congress has that authority,”
said Yuba Water’s outside counsel, Paul Bartkiewicz. “So
their existence was properly considered part of the environ-
mental baseline conditions. As such, the dams existence
should not be considered among the actions for which the
Corps was seeking to obtain ESA approval.”

However, NMFS and the Corps had a consultation (called
a Section 7 consultation) and NMFS issued a jeopardy opinion

Continued on Page 11
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Klamath Water Users Applaud New Federal Science Initiative
Reclamation follows up on Interior Secretary’s Visit to the Basin

Klamath Water Users Association (KWUA) earlier this
month expressed strong support for the U.S. Bureau of Recla-
mation’s (Reclamation) announcement of a plan to bring bet-
ter and more objective science and transparency to decisions
on operations of the Klamath Project.

“This is very welcome and encouraging news,” said
KWUA Executive Director and Counsel Paul Simmons. “This
initiative should bring rigor to the science and expose agency
processes to daylight.”

Reclamation’s announcement came less than three weeks
after Secretary of the Interior David Bernhardt and Reclama-
tion Commissioner Brenda Burman visited the area and met
with Klamath Project irrigators. “We heard firsthand from the
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Interior Secretary David Bernhardt (center) and Bureau of
Reclamation Commissioner Brenda Burman (holding water
bottle) stand with Klamath Project “women of agriculture”.
Photo courtesy of Tami Heilemann,

U.S. Department of the Interior.

community on the best path forward to address longstanding
water challenges,” said Commissioner Burman. “Reclamation
is launching a fresh approach with an initial $1.2 million in-
vestment in applied science projects. These projects will im-
prove our understanding of natural stream flows and the rela-
tionship between project operations and aquatic ecosystems in
the Klamath Basin.”

Family Farm Alliance Executive Director Dan Keppen
also met with the Secretary and Commissioner and participat-
ed in a related press event.

“The Secretary and Commissioner are delivering on one
of our highest priority requests; it is great to know we were
heard,” said KWUA President Tricia Hill.

The Klamath Project provides irrigation water for about
200,000acres lying in Klamath County, Oregon, and Siskiyou
and Modoc Counties, California. For the past 25 years, Pro-
ject supplies have been subject to regulation under the Endan-

gered Species Act, with federal agency staffs prescribing wa-
ter volumes that have to be held in Upper Klamath Lake for
endangered sucker species and released to the Klamath River
for coho salmon. Farming and ranching communities have

S

Family Farm Alliance Executive Director Dan Keppen (L)
and Interior Secretary David Bernhardt at a press event
near Klamath Falls (OREGON). Photo courtesy of Tami
Heilemann, U.S. Department of the Interior.

been injured and there has been no positive response in fish
populations.

“Secretary Bernhardt made it very clear in our meeting
that future decisions will be based on good science,” said Ms.
Hill. “That is music to our ears.”

Representative Greg Walden (R-OREGON) released a
statement applauding the Reclamation announcement.

"The Klamath Basin will benefit greatly from the Bureau
of Reclamation’s investment in new science for the Klamath
Project," said Rep. Walden. "I am grateful that Secretary
Bernhardt, who recently visited the Basin, continues to look
out for the farmers, ranchers, tribes, and the surrounding com-
munity of the Basin. This new funding will support science-
based initiatives that will help get us closer to finding a solu-
tion for the Basin that benefits the farmers, fish, and tribes. I
look forward to continuing to work with Secretary Bernhardt
and the Trump Administration on finding a solution to the
decades old Klamath Basin Water Crisis and I applaud their
steadfast commitment to this issue."

KWUA also hopes these steps will help bring transparen-
cy to regulatory processes.

“We need objectivity and not pre-ordained results,” said
Mr. Simmons. “We are encouraged that we can get there.”

Ms. Hill said that the Trump Administration inherited a
damaging regulatory and scientific approach to the Klamath
Project that formed over recent decades.

“This is a welcome move to get us on a better path, and
we’re ready to work with all parties who put science first.”
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in 2012, claiming the dams were jeopardizing the existence of
threatened species. At that time, Yuba Water intervened, fil-
ing a lawsuit to challenge the basis of the NMFS decision,
and the court agreed, directing the two federal agencies to
complete a new consultation.

In 2014, NMFS issued a new biological opinion and a
letter of concurrence reflecting that the dams are part of the
Corps’ environmental baseline conditions. About two years
later, FOR challenged those ESA documents, alleging that the
federal agencies improperly defined the scope of the Corps’
activities. Yuba Water intervened in the lawsuit to protect its
ability to deliver water in the community, generate hydroelec-
tric power, and protect its significant investments in flood risk
reduction infrastructure and fish habitat improvement pro-
jects.

The Ninth Circuit Court’s Order

The Ninth Circuit did not address the primary issue of
whether the ESA consultation procedures apply to the mere
existence of the two dams. Instead, the Ninth Circuit held
NMFS had not adequately explained why it changed its posi-
tion on this issue.

“The Ninth Circuit held that without a formal explanation
from NMFS, it could not address the issue of whether the
consultation requirements apply to the dams’ existence,” said
Mr. Bartkiewicz. “The Ninth Circuit, therefore, ordered
NMEFS to reassess this issue and provide an adequate explana-
tion for its position.”

Improving Fish Habitat on the Lower Yuba River

Yuba Water is committed to environmental stewardship
and has made significant commitments toward the conserva-
tion of protected species on the Yuba River.

“We have been actively engaged in collaborating, funding,
and implementing salmon and steelhead habitat improvement
actions on the Lower Yuba River for more than two decades,”
said Mr. Whittlesey.

Yuba Water is presently working with conservation groups
and federal agencies in the Hallwood Side Channel and Flood-
plain Restoration Project, a multi-benefit flood risk reduction
and 157-acre habitat restoration project in the lower Yuba Riv-
er. Yuba Water is also seeking to become the local partner for
a $100 million fisheries restoration project with the Corps.
While the resolution of this court challenge will enable these
projects to advance, the uncertainty brought about by contin-
ued litigation could jeopardize these projects and many others,
including the fate of the historic Lower Yuba River Accord,
comprised of three important agreements governing the stretch
of the lower Yuba River below Englebright Dam to its conflu-
ence with the Feather River near Marysville.

“Yuba Water values our relationships with state, federal,
local and regional partners, and we will continue to work with
stakeholders to enhance fish and wildlife conditions in the
Yuba River,” said Mr. Whittlesey.

Next Steps

In an effort to resolve this issue, Yuba Water filed a legal
motion to request that the court direct NMFS to promptly pro-
vide the requested explanation and respond to the Ninth Cir-
cuit Court decision.

“There is a relatively simple answer, and we are asking the
district court to direct NMFS to provide that answer as the
Ninth Circuit ordered, and to do so in a timely and open man-
ner,” said Mr. Whittlesey.

If you have questions about this case or would like to dis-
cuss it further, please do not hesitate to contact Mr. Whittlesey
(wwhittlesey(@yubawater.org).

DONOR SUPPORT

Make your tax-deductible gift to the Alliance today! Grassroots membership is vital to
our organization. Thank you in advance for your loyal support. If you would like further
info, please contact Dan Keppen at dan@familyfarmalliance.org or visit our website:
www.familyfarmalliance.org.

A i TANCE

Contributions can also be mailed directly to:
Family Farm Alliance

22895 S. Dickenson Avenue

Riverdale, CA 93656.
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A Big Thank You to Our New and Supporting Members!

MAY 2020- JUNE 2020

CHAMPION ($10,000 and Above)
Friant Water Authority (CA)

ADVOCATE ($5.000 - $9.999)
Oregon Water Resources Congress
Water District #1 (ID)
Welton-Mohawk Irrigation District (AZ)

DEFENDER ($1000-$4999)

Allenberg Cotton Company (CA)
Bill Diedrich (CA)
Electrical District #8 (AZ)

Klamath Basin Improvement District (OR)
Nampa & Meridian Irrigation District (ID)
Nebraska State Irrigation Association
North Platte Valley Irrigators Association (NE)
Pathfinder Irrigation District (NE)

Salt River Project (AZ)

JR Simplot Company (ID)
Sunnyside Valley Irrigation District (WA)
Tulare Lake Basin Water Storage District (CA)
Wonderful Orchards (CA)

PARTNER ($500-$999)

Arnold Irrigation District (OR) Bailey Brothers (CA)
County of Siskiyou (CA) Farmers Conservation Alliance (OR)
Gering-Fort Laramie Irrigation District (NE)

Little Owyhee Irrigation District (OR)

Snake River Conservation District (WY)

Rubicon Water (CO)

Truckee-Carson Irrigation District (NV)

SUPPORTER ($250—$499)

Davids Engineering (CA) Mike and Leslie James (AZ)
Montpelier Farming Corp. (CA) Parsons, Behle and Latimer (ID)
Robbins, Browning, Godwin & Marchini LLP (CA)
Trinchera Water Conservancy District (CO)




